


























POPULAR GOVERNMENT 


VOLUME 5 
NUMBER 1 


PUBLISHED MONTHLY BY THE INSTITUTE OF GOVERNMENT 


OCTOBER 
1937 





Attorney General Rules in Favor of Women Jurors 


) ie question of the eligibility of 
women to serve on juries has 
been a live one in many states since 
the 19th Amendment, conferring 
upon women the right of suffrage, 
was placed in the Federal Constitu- 
tion. 

Since the 19th Amendment re- 
lates to suffrage only, and since the 
constitutions and laws of many 
states do not make eligibility to jury 
service depend upon the right to 
vote, some of the decisions in such 
cases refuse to give any effect to the 
Federal Amendment in this direc- 
ar 

In other jurisdictions, where jury 
service follows suffrage, a contrary 
conclusion has been reached. 

In still other jurisdictions, in 
which the essentials of the common 
law jury are supposed to be preserv- 
ed by the State Constitution in pro- 
visions practically the same as ours, 
the changed civil status of women, 
brought about by the 19th Amend- 
ment, has been thought to justify 
the eligibility of women jurors un- 
der appropriate legislative enact- 
ment. ... 

... generally, the courts have been 
inclined to relax the stricter inter- 
pretation of constitutional refer- 
ence to the right of trial by jury in 
respect to the inclusion therein of 
the incidents of the common law 
jury, on the ground that certain of 
these requirements are not impor- 
tant either to the principle or essen- 
tial to the right of jury trial... . 

In the beginning of this discus- 
sion we must realize that we are 
dealing with various sources of au- 
thority controlling or affecting the 
eligibility of juries: (a) the 19th 
Amendment to the Federal Consti- 
tution; (b) the State Constitution ; 
(c) the common law; and (d) the 
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immemorial custom which some- 
times operates as precedent with 
the practical effect of law . 


Constitutional Provisions 


There are two references in the 
Constitution of this State to jury 
trial. ... Article I, Section 13, relat- 
ing to trial in criminal cases, reads: 


“No person shall be convicted of 
any crime but by the unanimous 
verdict of a jury of good and law- 
ful men.” 

Article I, Section 19, relating to 
civil trials, reads: 

“In all controversies at law res- 
pecting property, the ancient mode 
of trial by jury is one of the best 
securities of the rights of the peo- 
ple, and ought to remain sacred and 
inviolate.” 

It has been held, in practically all 
jurisdictions in which phraseology 
similar to that used in the above 
sections is found in the Constitution, 
that the effect is to bring forward 
and adopt as a_ constitutional re- 
quirement several of the incidents 
of jury trial at the common law, or, 
as it has been popularly but inac- 


curately expressed, such provisions 
require trials to be had by a com- 
mon law jury. 

The decisions of the various State 
Courts, however, have not been at 
all uniform as to just what incidents 
of the common law jury may be 
thus “frozen” or imbedded in the 
Constitution. 

The stricter view of such consti- 
tutional requirements, and the one 
which I think goes to the extreme 
limit allowable, is that of the Unit- 
ed States Supreme Court, as ex- 
pressed by Justice Harlan in 
Thompson y. Utah, 170 U. S. 343, 
350: 

“It must consequently be tak- 
en that the word ‘jury’ and the 
words ‘trial by jury,’ were placed 
in the Constitution of the United 
States with reference to the mean- 
ing affixed to them in the law as it 
was in this country and in England 
at the time of the adoption of that 
instrument.” 

And, thereupon, it is concluded 
that a jury necessarily means a ju- 
ry of twelve men. 


The More Liberal View 

But, in Walker v. New Mexico 
and So. Pac. Ry. Co., 165 U. S. 593, 
the United States Supreme Court 
adopts a more liberal philosophy: 

“The question is whether this act 
of the territorial legislature in sub- 
stance impairs the right of trial by 
jury. Its (the seventh amendment) 
aim is not to preserve mere matters 
of form and procedure, but sub- 
stance or right. This requires that 
questions of fact in common law 
actions be settled by a jury, and 
that courts shall not assume, di- 
rectly or indirectly, to take from 
the jury or to itself any such prerog- 
ative. So long as this substance or 
right is preserved, the principle by 





POPULAR GOVERNMENT, the journal of The Institute of Government, is published at Chapel Hill, N. C., 10 times a year—monthly except Jue and 
August. Editorial, business and advertising address: Box 352, Chapel Hill, N. C. Subscriptions, per year: $2.00. Single copies, 25 cents each. Advertising rates 
will be furnished on request. Editor, Albert Coates; Associate Editors, Henry Brandis, Jr., Dillard Gardner, T. N. Grice, M. R. Alexander, and H. W. Mc- 
Galliard. Managing Editor and Business Manager, M. R. Alexander. Address all communications to Box 352, Chapel Hill, N. C. Entered as second-class matter 


at the Post Office at Chapel Hill, N. C. Copyright 1935 by The Institute of Government. All rights reserved. 








Page Two 


which this result shall be reached is 
wholly within the discretion of the 
legislature.” ... 

The following elements of com- 
mon law jury trial have been re- 
garded as substantial and as guar- 
anteed by the constitutional provi- 
sions like ours and incapable of 
change by the Legislature: 

(1) Unanimity. Hale, History of 
the Common Law (4th ed.) 293; 
Thayer, Evidence, 86; Springville 
v. Thomas, 166 U. S. 707 (holding 
that Congress has no power to alter 
the rule). It is to be noted that our 
Constitution expressly requires that 
the verdict of a jury be unanimous 
(Article I, Sec. 18). (2) Number. 
The common law has fixed the num- 
ber of jurors at 12, and the legisla- 
ture has no authority to change this, 
Thompson v. Utah, 170 U. S. 343; 
31 H. L. Rev. 672; State v. Dalton, 
206 N. C. 507. This rule is well set- 
tled in North Carolina... . 


“Men” Used Generically 

In Article VI, Section 1 of the 
Constitution, relating to suffrage, 
the Constitution uses the word 
“males.” Elsewhere when it is ne- 
cessary to make tke distinction, the 
Constitution also uses appropriate 
definitive and discriminatory terms 
to show whether the male or the fe- 
male is meant. In the first quoted 
Section of our Constitution (Article 
I, Section 13), the term employed 
is “good and lawful men.” Else- 
where in the Constitution the word 
“men” is used in its generic sense, 
and there is no valid argument why 
in the present situation it may not 
be so interpreted unless the court 
should feel further that it is one of 
those essential elements of common 
law jury trial which, despite the 
changed condition of women, it is 
still necessary to bring forward. 
_ As to the generic meaning of the 
word “men,” I quote from Cleve- 
land, C. C. & St. L. Ry. Co. v. Weh- 
meier, 170 N. E. 29 (Ind.): 

“Since the world began, in all 
writings concerning the human 
race, the word ‘man’ or ‘men’ has 
been used in a generic sense, or as 
representing the human race. The 
courts in construing the term 
have given it a generic or re- 
stricted meaning, as denoted or 
indicated by the context and the 
object sought to be obtained. 
Lexicographers define ‘man’ or 
‘men’ as a human being, or an in- 
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dividual of the genus homo; also 
as the human race; mankind; 
human beings, ete. Applying 
this definition, and the rule as to 
the object sought, we find here in 
section 5 of the Constitution, in 
question, that the object was to 
secure a jury of twelve qualified 
jurors.” 


Supported by Weight of Opinion 

That it is capable of being so con- 
strued in our Constitution is agree- 
able to the greater weight of opin- 
ion, and it should be so construed 
as including women, if women from 
other legal standards of eligibility 
might come within its provision. 

State v. Chase, (Ore.) 211 Pac. 
920; 

State v. Barlitz (Mich.) 180 N. 
W. 423; 

State v. Walker (Iowa) 185 N. 
W. 619; 

In re: Opinion of Justices, 
(Mass.) 130 N. E. 685. 

At any rate, with practical un- 
animity, the courts have not con- 
sidered this as one of the essentials 
of trial by jury or as being brought 
forward by a necessary implication 
in the Constitution “preserving 
trial by jury, as at common law.” 

Walker v. New Mexico & So. Pac. 
Ry. Co., 165 U. S. 593; 

State v. Payne (Cal.) 172 Pac. 
986; 

Tynan v. U. S., 297 F. 177; 

State v. Rosenberg (Minn.) 192 
N. W. 194; 

State v. Chase (Ore.) 211 Pac. 
920. 

The process of “freezing” the 
common law, or contemporary cus- 
tom, into the Constitution, certain- 
ly will not be favored unless it is 
required by express reference or 
necessary implication, and the trend 
of opinion is definitely against that 
course. 

Comm. v. Maxwell, (Pa.) 114 
Atl. 825, 31 H. L. Review 671; 

Twining v. New Jersey, 211 U. 8S. 
78, 101; 

Walker v. New Mexico, supra. 


Women of Old Had No Civil Rights 


The philosophy of the common 
law in excluding women from juries 
is altogether against the argument 
that trial by males was an impor- 
tant principle in common law jury 
trial such as may be regarded as an 
essential to be brought forward and 
protected either under Article I, Sec- 
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tion 13, or Article I, Section 19, of 
our Constitution. 

They were not excluded from jury 
service because they were women, 
per se, nor because as members of 
the female sex they did not have 
either intelligence or character suf- 
ficient to serve upon the jury. They 
were excluded for the reason that 
they did not have those civil rights 
which would make them legal mem- 
bers of the jury or the peers of any 
who were tried. 

Under the common law, women, 
and especially married women, had 
few rights of any kind, and civil 
and political rights were practical- 
ly non-existent ... 

The exclusion of women at that 
time had become a matter of such 
long standing that the defect inci- 
dent to her civil status and condi- 
tion was transferred to her “per- 
son” as not being a member of the 
male sex; whereas, as a matter of 
fact, she was not liber et legalis 
homo and would, therefore, not be 
a peer to any person who might be 
tried before the jury except her un- 
fortunate self... 

No doubt when the right to trial 
by jury was made a part of the Eng- 
lish Constitution, those who secured 
its adoption neither particularized 
nor emphasized the qualifications of 
jurors. The thing they sought to 
establish was this: That jury trial 
should be the mode of investigating 
crime and considering property 
rights, rather than trial by judges, 
who were always unsympathetic, 
frequently capricious, and often cor- 
rupt. Doubtless the use of the term 
“mode” in our Constitution, and in 
the source from which it originally 
came, was intended simply to im- 
ply a trial by jury rather than by 
judges. Refinements as to proce- 
dure and as to the qualifications of 
jurors could properly be left, and 
in English practice was left, to the 
law-making body. Ordinary fore- 
sight would demand the same free- 
dom of legislative revision to meet 
substantial changes in social and po- 
litical conditions. 

I think it is clear from the numer- 
ous opinions cited on this subject 
that the courts now have been in- 
clined to pare off much of the use- 
less timber which has gathered on 
similar provisions of the Constitu- 
tion as mere arbitrary judicial ac- 

(Continued on page seventeen) 
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State Revenues and eupendinnren 1935-1937 


GLANCE at the increased bud- 

get of the State of North Caro- 
lina since 1924 gives a vivid picture 
of the expansion of governmental 
services during the past fourteen 
years. That part of the cost of State 
governmental services which is paid 
directly by the State’s taxpayers 
amounted to some $16,500,000 for 
the year ending June 30, 1924. In 
1929 this direct cost had increased 
to $32,700,000, in 1935 to $50,983,- 
000, and at June 30, 1937, it had 
reached the all-time high of $69,- 
180,000. These totals include neith- 
er grants from Uncle Sam nor such 
non-tax revenues as tuition fees 
and charges by our State institu- 
tions, but largely those revenues 
which are raised by direct taxation. 
From $16,500,000 in 1924 to $69,- 
180,000 in 1937, and we don’t seem 
to have reached the leveling off 
point. In fact total tax revenues in 
1937 exceeded those of 1935 by some 
$18,200,000 or more than the total 
tax revenues for the year 1924. 
Let’s examine this increase. 

The “pie charts” accompanying 
this article show the sources of rev- 
enue and the purposes for which it 
was spent for the years ending June 
30, 19385 and June 30, 1937. In 
1935 we received $17,334,000 or 
34% of our total revenue from 
gasoline taxes. In 1937 this had in- 
creased to $22,700,000, but the per- 
centage of the total had decreased 
to 32.8. This increase is due entire- 
ly to the increased consumption of 
gasoline as the rate of tax has re- 
mained the same. Thus, we ac- 
count for some $5,366,000 of our 
$18,200,000 total. 


Sales Tax Next to Gas 

Our second largest source of 
revenue in 1935 was the sales tax 
amounting to $7,654,000 or 15% 
of our total. This item remained 
in second place during 1937 and in- 
creased to $11,320,000 or 16.7% of 
our 1937 total. There were two 
causes for this increase in addition 
to the general improvement of eco- 
nomic conditions. The 1935 Gener- 
al Assembly broadened the base of 
the sales tax by striking out the 
basic food exemptions of 1935 and 
by making meals sold in hotels and 
restaurants subject to the sales tax. 


State Services sa Costs Con- 

tinue To Increase --- Schools, 

Roads, And Debts Take Lion’s 
Share 


By T. N. GRICE 


Running a close third in 1935 
were automobile licenses which to- 
taled $7,643,000 or approximately 
the same percentage as the sales tax. 
In 1937 this source of revenue had 
given third place to income tax, but 
had increased to $7,867,000 or 
11.2% of our total revenues. The 
revenue from this source increased 
even though the 1935 General As- 
sembly reduced from 55 cents to 40 
cents per hundred pounds the li- 
cense tax on private passenger au- 
tomobiles. 
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In 1935 income tax was our 
fourth largest source of revenue 
amounting to $7,482,000 or 14.7% 
of our total. In 1937 this source had 
climbed to third place with a total 
of $10,975,000 or 15.9% of our to- 
tal. This increase is largely the re- 
sult of improved economic condi- 
tions. The only major change in the 
income tax law was the reduction 
from 15 to 10% of net taxable in- 
come, the maximum amount that 
may be deducted as donations. 


Franchises and Privileges 


Franchise taxes continued to hold 
fifth place in our revenue producing 
schedule. These taxes brought in 
$6,681,000 or 13.1% of the 1935 to- 
tal. The revenue from this source 
increased to $7,362,000 in 1937 but 
decreased in percentage to 10.6. 
The increase in franchise tax reve- 
nues was due to an increase of 25 
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cents in the rate and to better busi- 
ness conditions. 

Privilege licenses increased from 
$1,728,000 in 1935 to $2,354,000 in 
1937 while the percentage of the to- 
tal revenue remained the same in 
both years, approximately 3.4%. 
However, privilege licenses were 
forced out of sixth into seventh 
place in the race for revenues by 
inheritance tax. The increase in 
privilege license revenue was due to 
both improvements in business con- 
ditions and changes in the laws in 
1935. The more important changes 
were with respect to tax rates on 
chain stores and automobile service 
stations. 

Inheritance tax which produced 
but $502,000 or one per cent of our 
1935 total revenue jumped to $3,- 
963,000 or 5.7% of our 1937 total. 
This tremendous increase was due 
to the settlement of several large es- 
tates and not to any changes made 
with respect to tax rates. 

Non-tax revenues which include 
dividends on certain State-owned 
investments, interest on bank bal- 
ances, rentals and other like items 
remained about the same. This 
revenue which is not a tax amount- 
ed to $1,594,000 in 1935 and $1,- 
639,000 in 1937. 


Beverage Taxes on Rise 

The last in the race in 1935 was 
the beverage tax which at that time 
included only beer and totaled $365,- 
000. Still in last place in 1937, but 
picking up to bring in $1,000,000 or 
1.4% of our total, the beverage tax 
is due for a rise. The increase in 
1937 was almost wholly due to the 
increased consumption of the amber 
colored malt fluid, some $84,000 be- 
ing collected under the 1937 wine 
and whiskey taxes. With the new 
1937 wine and whiskey levies in ef- 
fect, don’t be surprised to see the 
beverage tax climb out of the cel- 
lar. 

Thus, we find that our total State 
revenues increased some $18,200,- 
000 during the two years 1935 to 
1937 without any radical change in 
our taxing policy. So much for our 
revenue. Let’s look at expenditures 
during the same period. 


Schools and Debts Head Expenses 
Reference to our “pie charts” 
shows that our largest single pur- 
pose of expenditure in 1935 and 
1937 was public schools. The oper- 
ation of our State school system 
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took $16,665,000 or 32.7% of our 
total revenues in 1935. In 1937 this 
had increased to $22,111,000 al- 
though the percentage of the total 
revenues had slipped back to 32.2. 
The lion’s share of this increase was 
for teachers’ salaries which were in- 
creased in both 1936 and 1937. The 
individual increases in teachers’ 
salaries were not large, but when 
there are 23,000 of them it takes a 
tidy sum. 

Our second largest expense in 
1935 was the $14,053,000 used to 
meet principal and interest pay- 
ments on our State debt. Although 
this expense increased some $350,- 
000 in 1937 to $14,401,000 it took 
but 20.8 per cent of our total reve- 
nues as against 27.6% in 1935, and 
fell from second to third place as 
a money taker. By retiring some 
$7,100,000 of principal and paying 
some $771,000 into sinking funds 
each year we will during the next 
ten years knock a big hole in this 
expense. The size of the hole will 
depend upon the amount of bonds 
we issue during that time. 


Highway maintenance took 18.5% 
or $9,426,000 of our total 1935 
revenues. The increase in the num- 
ber of miles of highway, in main- 
tenance costs and the amount. of 
maintenance and _ improvement 
work placed this as our second larg- 
est expense in 1937, taking $15,- 
459,000 or 22.1% of our increased 
revenues. 


Other Costs Small by Comparison 

Compared with the three major 
expenses, public schools, debt ser- 
vice and highway maintenance, oth- 
er State expenses seem trifling; 
however, when all other expenses 
are totaled we have a neat sum. 
The combined total of legislative, 
executive, judicial and administra- 
tive expenses amounted to $2,193,- 
000 or 4.3% of total revenues in 
1935. Increases in salaries, person- 
nel, cost of supplies and the pay- 
ment of salaries withheld by the 
State in 1933 and paid in 1937 rais- 
ed this total to $3,464,000 or 5% of 
total revenues. It is rather signi- 
ficant that these expenses have in- 
creased but $1,240,000 or 56% since 
1924 while the State’s business, 
measured in tax revenues and ex- 
penditures, has increased over 300% 
or from $16,500,000 in 1924 to $69- 
180,000 in 1937. 

Social welfare which includes the 
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cost of our correctional and chari- 
table institutions, welfare, charities 
and other State Aid amounted to 
$1,486,000 or 2.9% of revenues in 
1935. In 1937 this item climbed to 
$3,369,000 or 4.9%. The increase 
was due largely to the purchase of 
some $935,000 worth of school 
textbooks to be used under the rent- 
al system and our increased activi- 
ty with respect to vocational edu- 
cation. Two new State activities, 
the Unemployment Service, design- 
ed to place the unemployed back on 
the payrolls, and the Blind Com- 
mission designed to assist in the pre- 
vention and treatment of blindness, 
also helped to increase the cost of 
this item over its 1935 total. 


Our higher educational institu- 
tions took $1,303,000 or 2.5% of 
1935 tax revenues. This item in- 
creased to $2,032,000 or 2.9% in 
1937. These totals represent only 
the amount of tax money going into 
operating costs, and do not in- 
clude receipts at the various insti- 
tutions for tuition, fees, board, etc. 
A large part of the increase in this 
item is due to increased personal 
service costs. 


Pensions to Confederate Veterans 
and widows are gradually declin- 
ing. Amounting to $1,340.000 in 
1929, this expense dropped to $626,- 
000 in 1935 and to $543,000 in 1937. 


Resume Highway Building 

During 1935 there was practical- 
ly no highway construction paid for 
out of State funds. The only high- 
way construction was financed by the 
Federal Government, and the State 
expenditure of $190,000 shown as 
going for this purpose went mostly 
for survey and other engineering 
work. However, the Great Father 
in Washington demanded that after 
1935 any State wanting Federal 
money for highway construction 
must match Federal dollars with 
State dollars. Largely because of 
this policy our highway construc- 
tion expenses increased to $4,412,- 
000 or 6.4% of total revenues in 
1937. 


The last item shown on _ the 
charts is the excess of revenues 
over expenditures. In 1935 we were 
able to operate our State on slightly 
over 90% of our revenues, thus 
leaving a balance of $5,041,000. In 
1937 it required slightly over 95 
per cent of our total tax intake to 
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pay the cost of operations, leaving 
a surplus of $3,389,000. 

To summarize, we find that our 
total actual expenses paid from tax 
revenues increased approximately 
$19,850,000 in 1937 over 1935. This 
increase can be accounted for as 
follows: 


Highway maintenance .$ 6,033,000 
Public schools ..................... 5,446,000 
Highway construction .. 4,222,000 
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Social welfare .0000000000...... 1,883,000 

Legislative, administra- 
eS ae 1,271,000 
All other expenses .......... 995,000 
$19,850,000 


To Cut or Not to Cut? 

We often hear the hue and cry 
against the cost of government and 
all of us would like to pay less tax, 
but would we care to reduce the 


Keeping Up with Washington 
Ey M. R. ALEXANDER, of the Staff of The Institute of Government 


News on Federal Laws and Activities of Interest to 
North Carolina Cities and Counties 


In the Supreme Court. The Su- 
preme Court is expected at a very 
early date to render a decision as 
to the validity of P. W. A. loans and 
grants, made to aid in the construc- 
tion of government (city or county) 
owned power plants. In more than 
half a hundred cases power com- 
panies have sought injunctions to 
block the construction of power 
companies which would eventually 
compete with them. The first case 
to reach the Supreme Court—that 
of the injunction obtained by the 
Duke Power Company to prevent 
the construction of the Greenwood 
County, S. C., power plant financed 
by a P. W. A. loan and grant—was 
sent back to the lower courts for re- 
argument, and once more, after ap- 
proval of the construction project 
by the lower courts, has reached 
the Supreme Court. Among the fed- 
eral questions to be argued in this 
and similar cases likely to be 
argued along with the Duke Power 
Company case are: whether the W. 
P. A. program has involved uncon- 
stitutional delegation of legislative 
authority to the executive branch 
of the government; whether the 
power companies would be deprived 
of their property without due pro- 
cess of law; whether the Federal 
Government is encroaching on pow- 
ers reserved to the States under the 
tenth amendment to the constitu- 
tion; whether the General Welfare 
clause of the constitution permits 
the making of such grants and loans. 

Soil Conservation Service. The 
National Emergency Council for 
North Carolina reports that “ap- 


proximately 5,000 farms are co-op- 
perating with the Soil Conservation 
Service, which includes eight pro- 
ject areas and 18,000 CCC camps, 
with an area of more than 500,000 
acres of land under agreement, of 
which 210,000 acres are crop land 
with one or more systems of erosion 
control plans being put into opera- 
tion.” 

Federal Housing. Ninety - three 
per-cent of all houses insured by the 
Federal Housing Administration, 
since the beginning of its program 
in 1934, have been single-family 
houses. More than half of the in- 
sured mortgages are valued at less 
than $5,000 each, and about one- 
third at less than $4,000. 

P. W. A. Nears End. Although 
the last Congress made provision 
for the extension of PWA for an- 
other two years, and there remain 
an estimated fifty million dollars 
appropriated for this program, but 
still unspent, plans have been an- 
nounced for’ speedily bringing 
this agency to a close. It is explain- 
ed that the two-year extension au- 
thorized by Congress was _ permis- 
sive rather than mandatory, and 
that it is felt the need for the con- 
tinuation of this program has great- 
ly diminished with improved busi- 
ness conditions, increased employ- 
ment, etc. All state offices will be 
closed down around November 1, 
and five regional offices located at 
Atlanta and four other centers will 
be set up for the purpose of wind- 
ing up the business of P. W. A. 

Government Contractors and Tax 
Immunity. Taxation by the fed- 
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tax bill by curtailing highway 
maintenance? Hardly! Shall we 
cut teachers’ salaries? Certainly 


not! Shall we stop building and re- 
building highways? By no means! 
Shall we stop our activities with re- 
spect to the blind, the insane and 
other unfortunates? Emphatically 
no! Well, let’s pay the tax bill be- 
cause we can cut out all.other acti- 
vities and get practically no tax re- 
lief. 


eral government which places a 
burden on a state government or 
taxation by a State government 
which places a burden on the fed- 
eral government has for many years 
been held unconstitutional. “The 
power to tax is the power to des- 
troy,” and zealous guardians of the 
separate sovereignties have stretch- 
ed the principle far. All are familiar 
with the fact that a state employee 
can be required to pay an income 
tax to the state government but not 
to the federal government, while 
the federal government can collect 
from a federal employee but not 
from a state employee. Pending be- 
fore the Supreme Court of the Unit- 
ed States at present are several cas- 
es involving the question of whether 
or not contractors engaged in feder- 
al construction projects may be sub- 
jected to a state taxon their re- 
ceipts. The Department of Justice 
has urged the Supreme Court to mo- 
dify its former position to the ex- 
tent that certain non-discriminatory 
taxes levied by the States be made 
applicable to those doing business 
with the federal government, and 
like wise certain federal taxes made 
applicable to those doing business 
with the states or their political sub- 
divisions. It is believed that the 
states would gain on the exchange. 
This attitude is in line with the feel- 
ing of many governmental officials 
that the field of tax immunity should 
be narrowed. 


Reconstruction Finance Loans. 
According to a revised circular, RFC 
is authorized to make loans “for the 
purpose of maintaining and increas- 
ing the employment of labor,’’ when 
such loans are “so secured as rea- 
sonably to assure repayment, to sol- 
vent industrial or commercial busi- 
nesses, directly or in co-operation 
with banks and other lending insti- 
tutions or by the purchase of par- 
ticipation.” 
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The Institute of Government’s series of four District Conferences last month drew an 
attendance of more than 1200 officials and was termed a great success from every 
standpoint. Each oo, went on record as unanimously endorsing the in-service 


training program outlined by Director Coates, and the State Democratic and Republi- 
can Chairmen, Gregg Cherry and W. C. Meekins, joined in throwing the full weight 
of the major political parties behind the work. Mr. Cherry described the program as 
a “great college of practical government,” and Mr. Meekins declared that there was 
“no reason a the two parties, between election times, could not get together on a 
program designed to serve the officials whom the people elect, regardless of party.” 


Pictured above is a part of the Western North Carolina group attending the opening 
meeting at Asheville. The general meeting was attended by more than 200 officials and 
the police School by more doe 100 officers, but the sessions broke up at different times, 
making it impossible to secure a picture of the whole group. The other three centers 
where the meetings were held were Clinton, Tarboro, and Winston. Governor Hoey 
attended and spoke at two of the meetings, and Lieutenant-Governor Horton and Mr. 
Cherry went to all four. Representatives of new State agencies and commissions were 
also present to discuss with the legislators and local officials the activities of their 





departments along with ways and means for State-local co-operation. 





Here and There 
With Local Officials 











The Police School and District 
Conference of Legislators and local 
officials at Tarboro last month was 
one of the most enjoyable and suc- 
cessful in the series of four such 
meetings held by the Institute, and 
much of the credit goes to Tarboro’s 
new Mayor R. Brookes Peters, Jr., 
who had charge of the local arrange- 
ments including the delightful bar- 
becue at the City Hall. Mayor Pet- 
ers is the kind of man who finds 
time to do many things well; in ad- 
dition to presiding over the city’s 
affairs, he is an attorney and presi- 
dent of the District Bar, Sunday 
School Superintendent and Church 
elder, and a former commander of 
the American Legion Post. 


* * * 


Miss Eva Wall takes pride in her 
record of 23 years’ service as Win- 


ston-Salem’s assistant treasurer. 
Winston is North Carolina’s second 
city, and its disbursements, all of 
which are handled by Miss Wall, run 
into the millions of dollars. Miss 
Wall has visited the finance depart- 
ments of many of the large cities of 
the country and has made a diligent 
study of municipal finances since 
she finished college and began her 
career as a municipal employee. 


* * * 


A. Wayland Cooke will admit to 
having one of the largest offices of 
any Clerk of Court in the State, but 
not to an office of the size indicat- 
ed by the article on the Guilford 
office in last month’s POPULAR GOV- 
ERNMENT. The total number of ad- 
ministrators, trustees, and other fi- 
duciaries appointed by Mr. Cooke 
since he came into office seven years 
ago is 2,596 and not the larger fig- 
ure which resulted from a typo- 
graphical error. Mr. Cooke inci- 
dentally has introduced numerous 
innovations in the Guilford system 
and presides over one of the most 
efficient Clerk’s offices in the State. 


(Mecklenburg) — 
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A “NEW” SUPREME COURT 
APPEARS 

The years 1935, 1936, and 1937 
have witnessed a transition in the 
attitude of the United States Su- 
preme Court toward recent legisla- 
tion. The shift is best shown per- 
haps in the following table indicat- 
ing the distribution of dissenting 


opinions: 

Moderates 1935 Term 1936 Term 
uenes .................. 5 2 
Roberts oc... 4 4 

9 6 

Conservatives 
Van Devanter .. 2 11 
McReynolds ..... 6 20 
Sutherland. ....... 5 14 
Butler ..................... 5 17 

18 62 

Liberals 
Brandeis .............. 16 5 
I ic acca 16 2 
Cardozo ................. 17 6 

49 13 


Whereas the Liberals were the 
vociferous losers a year ago, the 
tables were turned at the last term 
and the Conservatives constituted 
the outspoken minority. The Mod- 
erates now appear better pleased 
with the Liberals than they former- 
ly were with the Conservatives, 
thus strengthening the hand of the 
Liberals. With the substitution of 
Black for Van Devanter at the new 
term, it would seem probable that 
the Liberals will dominate the court. 

* 

At the recent Sheriffs’ Associa- 
tion meeting, the “biggest sheriff,” 
Joe S. Phipps (Guilford) showed 
the next largest sheriff, Mack Riley 
the smaller of 
the two weighs 250 pounds—the 
shotguns, gasguns, gas masks, and 
sub-machine guns supplied his of- 
fice by the County Commissioners. 
Sheriff Riley was impressed, re- 
turned to Mecklenburg, and laid be- 
fore his County Commissioners a 
request for similar equipment; last 
reports indicated that his request 
would probably be granted. In the 
matter of offensive and defensive 
weapons, probably the best equipped 
sheriff’s office in the State is Sher- 
iff Laurence Brown’s (Buncombe) ; 
his office is provided, along with 
other equipment, with a high-pow- 
ered, armored, pursuit car fitted 
with bullet-proof glass. 


























Date 
Decided 
Jan. 7, 1935 


Feb. 18, 1935 


May 6,1935 R. R. Retirement 


May 27, 1935 


May 27, 1935 


Jan. 6, 1936 


Feb. 17, 1936 


May 18, 1936 


May 25, 1936 


June 1, 1936 


Jan. 13, 1937 


Mar. 29, 1937 


Mar. 29, 1937 


Mar. 29, 1937 


Apr. 12, 1937 


Apr. 12, 1937 


May 24, 1937 


The New Deal Goes to Court 


Table Prepared by DILLARD S. GARDNER 


Statute 
Passed Upon 
N.R.A. 


“Gold Clause” 


Act 


N.R.A. 


Old Frazier- 
Lemke Act 


A.A.A. 


TVA 


Guffy Coal Act 


Municipal Bank- 
ruptcy Act 


N. Y. Minimum 
Wage Law 


A.A.A. 


New Frazier- 
Lemke Act 


Wash. Minimum 
Wage Law 


Railway Labor 
Act 


Wagner Labor 
Relations Act 


Wagner Labor 
Relations Act 


Social Security 
Act 


Result Vote Specific Case 
Invalid 8-1 Panama Refining Co. case, 
293 U. S. 388, 79 L. Ed. 446. 


Valid 5-4 Norman case, 294 U. S. 240, 

79 L. Ed. 885. 

Nortz case, 294 U. S. 317, 
79 L. Ed. 907. 

Perry case, 294 U. S. 330, 
79 L. Ed. 912. 

Holyoke Water Power Co. case, 
57 S. C. Reporter 485, 
81 L. Ed. Adv. Op. 383. 


Invalid 5-4 Railroad Retirement Board case, 


295 U.S. 330, 79 L. Ed. 1468. 


Invalid 9-0 Schechter Poultry Company case, 


295 U. S. 495, 79 L. Ed. 1570. 


Invalid 9-0 Louisville Joint Stock Land Bank 


case, 
295 U. S. 555, 79 L. Ed. 1593. 


Invalid 6-3 Butler case, 297 U. S. 1, 
80 L. Ed. 477. 


Valid 4-1 Ashwander case, 297 U. S. 288, 
(+4 in part) 80 L. Ed. 688 


Invalid 5-0 Carter case, 298 U. S. 238, 
(+4 in part) 80 L. Ed. 1160. 


Invalid 5-4 Ashton case, 298 U. S. 513, 
80 L. Ed. 1309 


Invalid 5-4 Morehead case, 


298 U. S. 587, 80 L. Ed. 1347. 


Invalid 9-0 Rickert Rice Mills case, 
297 U. S. 110, 80 L. Ed. 513. 


Valid 9-0 Wright case, 57 S. C. Reporter 556, 


81 L. Ed. Adv. Op. 487. 


Valid 5-4 West Coast Hotel Company case, 


57 S. C. Reporter 578, 
81 L. Ed. Adv. Op. 455. 


Valid 9-0 Virginia Railway Company case, 


57 S. C. Reporter 592, 
81 L. Ed. Adv. Op. 470. 


Valid 5-4 Jones & Laughlin Steel case, 
57 S. C. Reporter 615, 
81 L. Ed. Adv. Op. 563. 


Valid 5-4 Associated Press case, 


57 S. C. Reporter 650, 
81 L. Ed. Adv. Op. 603 


Valid 5-4 Steward Machine Company case, 


57 S. C. Reporter 883, 
81 L. Ed. Adv. Op. 779. 


Determ‘ning Factor Indicated in the Opinion 
Unconstitutional delegation of the legislative 
power to the President. 


Constitutional regulation of the currency 
and of the national monetary policy. 


Unconstitutional taking of property without 
due process of law (the statute provided 
for compulsory retirements and pensions). 


Unconstitutional extension of federal power 
over hours and wages of labor; delegation 
of legislative power to the President. 


Unconstitutional taking of property without 
due process (statute aided farmer-mort- 
gagors at the expense of the holders of 
those mortgages by destroying five dis- 
tinct rights of mortgage-holders). 


Unconstitutional invasion of states’ rights, 
control of agricultural production being 
beyond the federal taxing power. 


Constitutional exercise of war powers and 
commerce powers to improve navigation, 
and of the power to sell property of the 
United States. 


Unconstitutional attempt to regulate labor 
in coal mines as being beyond the com- 
merce and interstate powers, and as being 
an invalid delegation of the legislative 
power and a denial of the due processes 
of law. 


Unconstitutional invasion of states’ rights 


in attempting to regulate the fiscal affairs 
of local governments. 


Unreasonable restraint upon women, tend- 
ing to deprive them of work. 


Unconstitutional regulation of agricultural 
production, an activity beyond the power 
of Congress. 


Constitutional exercise of the bankruptcy 
power (the statute preserved three of 
the five rights of mortgage-holders men- 
tioned in the Louisville J. S. Land Bank 
case and sufficiently safeguarded the 
other two rights). 


Constitutional restriction upon freedom of 
contract in the interest of the health, 


safety, morals, and general welfare of the 
people. 


Constitutional regulation of interstate com- 
merce (the statute compels railroads to 
— with labor as to hours, wages, 
etc.). 


Constitutional regulation of matters having 
a substantial, and close, relation to inter- 
state commerce. 


Constitutional regulation of interstate com- 


merce not abridging freedom of speech or 
of the press. 


Constitutional exercise of power to levy ex- 
cise taxes. (Also, see Helvering v. Davis, 
57 S. C. Reporter 904, 81 L. Ed. Adv. Op. 
804, holding the Act constitutional as a val- 
id provision for the expenditure of money 
in the interest of the general welfare). 
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Monthly Survey - - - 


News and Developments from Here and There in the 
Major Governmental Fields. 


Courts and Records 
By DILLARD S. GARDNER 


Delinquent Fiduciaries. Irregu- 
larly and spasmodically (and even 
then only when it is suggested by 
the judge presiding) grand juries 
call on Clerks for reports on fidu- 
ciaries who are delinquent in filing 
reports and settlements. Too often 
it is a long and laborious task to 
compile this information. Some- 
times the forthcoming report is 
merely a series of estimates which 
indicate that the work of the office 
in this field is commendably effici- 
ent; often a more diligently prepar- 
ed and more accurate report shows 
a large number of delinquents. 

It is refreshing to see such a re- 
port as that which Clerk Ben Mc- 
Cubbins handed the September, 
Rowan grand jury, one which is 
not only detailed and accurate, but 
also reflects a remarkably low per- 
centage of delinquents. Only 4% 
of his guardians and administrators, 
and only 14% of his executors, are 
behind with their reports. Of 541 
guardians, only 18 are delinquent; 
of 1480 administrators, but 61 have 
failed to comply with the law; of 
419 executors, 58 are behind sche- 
dule. Although the report does not 
cover all estates, it indicates that 
9 out of every 20 fiduciaries in Ro- 
wan are up-to-date in their account- 
ings! In an editorial the Salisbury 
Post tendered Clerk McCubbins its 
“very best grade of congratulations” 
—and those throughout the State 
who know how difficult it is to 
achieve such a record in “cleaning 
up estates” will join heartily in the 
- sentiment of the Post. 

Card Records on Estates. One of 
the mechanical aids which has help- 
ed Clerk McCubbins is a card index 
on estates. The card system can be 
used to advantage in either or both 
of two ways: (1) As an alphabeti- 

(Continued on page eighteen) 


Taxation and Finance 


By HENRY BRANDIS, JR. 


Taxation of State Property. Now 
on its way to the State Supreme 
Court is a case to test whether or 
not property owned by the State 
Veterans’ Loan Fund, not used for 
a public purpose, is subject to coun- 
ty and city property taxes. Judge A. 
Hall Johnston of the Superior 
Court has held that such property 
is exempt. The opinion is based 
on the belief that the language of 
the Machinery Act contains a 
broader exemption for State than 
for county and city property. Un- 
der recent decisions, county and 
city property not used for public 
purposes is taxable. 

Instalment payment of taxes. Fig- 
ures recently published by Carl H. 
Chatters, Executive Director of the 
Municipal Finance Officers’ Asso- 
ciation of the U. S. and Canada, 
based on reports made by 309 cities 
of more than 30,000 to the Nation- 
al Municipal Review, show that in- 
stalment collection of taxes in the 
larger cities is still on the increase. 
In 1936, only 80 of these cities were 
still using only one instalment. This 
represents only a small decrease 
from 1935, when 85 cities were sin- 
gle-payment spots; but in 1934 
there were 175 such cities. Ten 
cities in 1936 used as many as ten 
instalments, and 53 used four; but 
the main bracket was that of cities 
with two-payment plans, comprising 
150 municipalities. 

Staggered Water Billing in Dur- 
ham. The City of Durham Water 
Department staggers its work, read- 
ing and billing one section of the 
city every ten days in a way that 
spreads the work over the full 
month and keeps both office and 
field crew busy at all times. The 
change from the former quarterly 
system to the present system, made 

(Continued on page ten) 
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Law Enforcement 
By HARRY W. McGALLIARD 


John Smith, Criminal. There are 
almost nine million index cards in 
the name files of the Identification 
Division of the Federal Bureau of 
Investigation. John Smith is listed 
on the name cards of more than 
9,000 persons. Many other names 
are repeated hundreds of times. It 
can readily be seen that when fin- 
gerprints of suspects are not avail- 
able, local officers, seeking assis- 
tance in making identifications, can 
greatly simplify the task of the Bu- 
reau by submitting—in addition to 
the suspect’s name and aliases—all 
additional information possible, 
such as his physical description, ar- 
rest numbers, etc. 

Young America. Prior to July 1, 
1935, more arrests were made of 
persons 19 years of age than for 
any other age group, according to 
FBI statistics. During the last half 
of 1935, all of 1936, and first half 
of 1937, the age groups shifted, and 
more arrests were made of persons 
21 and 22 years of age than for any 
other age groups. At the same time, 
45,210 persons under 21 years of 
age were arrested and fingerprint- 
ed, amounting to 18 per cent of the 
total number arrested, on the basis 
of the records examined. 


Counterfeit Money. The critics 
may jibe at Mr. Roosevelt’s 59c dol- 
lar, but one class of persons still 
thinks it’s good enough to imitate— 
the counterfeiters. The federal gov- 
ernment seizes approximately $1,- 
500,000 worth of counterfeit mon- 
ey every year. 


Fingerprint Files. More than 11,- 
000 police departments, peace offi- 
cers, and law enforcement agencies 
are contributing fingerprints and 
other criminal indentification data 
to the Federal Bureau of Investiga- 

(Continued on page eighteen) 














October, 1937 


POPULAR GOVERNMENT 


Page Nine 


Scientific Aids to Crime Detection 


ITHIN the limits imposed by 

constitution, common law and 
statute the investigating officer may 
exercise all his native abilities, 
sharpened by training, seasoned by 
experience and lengthened by in- 
creasing scientific techniques. Na- 
tive abilities, even when sharpened 
by training and seasoned by ex- 
perience, are narrowly limited. 
The words of the pursuing officer 
when shouted reach a short dis- 
tance but when picked up by the 
telegraph as in Simmons v Van- 
dyke, 138 Ind. 380, 37 N.E. 973 
(1894), or the telephone as in 
Colorado v. Hutchinson, 9 F. (2d) 
275; C.C.A. 8th, 1925; 24 Mich. 
L. Rev. 712 or the radio they 
may reach to the next town, county, 
state or nation in the effort to lo- 
cate and round up fugitives from 
justice. With the aid of the dicto- 
graph the officers can lift a whisper 





Srx Tar HEEts FINISH 
PoLICcE ACADEMY 


J. Edgar Hoover (left), Director of the 


NATIONAL 


Federal Bureau of Investigation, and At- 
torney General Homer S. Cummings are 
shown awarding diplomas at the “com- 
mencement exercises” of the National Po- 
lice Academy in Washington recently. Al- 
bert Coates, Director of the Institute of 
Government, who served on the instruc- 
tion staff, had nothing but praise for the 
work of the Academy and the “FBI,” and 
Mr. Hoover exvressed his regard for the 
training program North Carolina officers 
are carrying on through the Institute by 
accepting an invitation to address a State- 
wide gathering of police in Winston- 
Salem, October 24. 

Two North Carolinians were among the 
limited number of officers selected from 
throughout the country to attend the last 
session and to successfully complete the 
National Academy’s rigorous course. They 
are Officer Lowdermilk of Greensboro, 
who is seen in the center foreground, and 
Officer Gay of Wilson. This brings to six 
the number of North Carolina graduates 
of the Academy, the others being Officers 
Anderson of Winston-Salem, Zimmerman 
of Lexington, Williams of High Point, and 
Lineberry of Charlotte, 


By AL8ERT COATES, Director 
of the Institute of Government 


from the lips of men in secret con- 
ference, and with the aid of the dic- 
taphone they can record it for re- 
production in court or wherever 
else it may be required. 

The normal human eye can see 
only objects above a certain size or 
within limited distances. But with 
the aid of the microscope the officer 
can see things too small for the 
naked eye. He can detect the mark- 
ings on a bullet and tell the gun 
from which it was fired as in State 
v. Shawley, 334 Mo. 352, 675 W. 
(2d) 74 (1933), where a ballistics 
expert fired test bullets from the 
accused’s rifle and compared them 
with the bullet causing death, show- 
ing they had the same microscopic 
markings and had been fired from 
the same gun; tell whether a sub- 
stance is paint and identify it as 
coming from a hit and run car as 
in People v. Wallage, 353 Ill. 30, 
186 N.E. 540 (1933), where paint 
found on the shirt of the deceased 
was proved to be similar to the 
paint on the fender of the accused’s 
automobile; detect animal or vege- 
table fibres, soils and dusts and 
help to determine the presence of 
the accused at the scene of the 
crime as in Territory of Hawaii v. 
Joseph Young, 32 Hawaii 628 
(1931), where soil on the accused’s 
trousers was proved to be similar *o 
that at the scene of a rape. With the 
aid of the field glass he can from 
great distances keep unobserved 
watch over buildings where sus- 
pects are staying or expected, or 
“pay off” spots where extortion 
money is left. With the aid of the 
X-ray he can see through solid ob- 
jects which would stop his glance 
on the surface, detect a bullet in 
human flesh and throw light on the 
causes of death as in State v. 
Matheson, 130 Iowa 440, 103 N.W. 
137 (1905), where an X-ray photo- 
graph was used to show the posi- 
tion of a bullet in the body of the 
murdered man. With the aid of the 
ultra-violet ray he can detect era- 
sures, reveal invisible inks, discov- 
er stains that have faded out of 
sight and throw light on forgeries, 


secret messages and other clues 
which may aid in the solution of 
crimes as in State v. Thorp, 86 N. 
H. 501, 171 Atl. 633 (1934), where 
ultra-violet ray photographs were 
taken of footprints left on blood- 
stained linoleum and the prints 
found to match the soles and heels 
of the accused’s shoes, where de- 
tails of the footprints sufficient to 
make an identification were not 
visible to the naked eye. 


With the aid of photography he 
can preserve the scene of the crime 
for use in further investigation 
and to aid in presenting the evi- 
dence in court, State v. Matthews, 
191 N. C. 378, 131 S.E. 743 (1926), 
or to show how the parts of a still 
found in the possession of the ac- 
cused would be assembled to make 
a complete still, State v. Jones, 
175 N.C. 709, 95 S.E. 576 (1918), or 
to show how an automobile acci- 
dent occurred as in State v. Lutter- 
loh, 188 N.C. 412, 124 S.E. 752 
(1924), where photographs show- 
ing the width and general topog- 
raphy of the road were used in ex- 
plaining testimony, and the accused 
was convicted of manslaughter. He 
can make motion pictures of the 
suspect to disprove his frauds, as in 
the Harvey Green case investigated 
by the Federal Bureau of Investi- 
gation on the West Coast, where 
motion pictures were secretly tak- 
en of Green to show he was not 
blind as claimed by him in his at- 
tempt to collect government insur- 
ance. He may even get a picture of 
the criminal in action by the aid of 
an automatic camera device ar- 
ranged so that it photographs a bur- 
glar as he breaks into a store. Pic- 
tures have also been taken of a 
holdup man robbing a stagecoach 
and of a tramp stealing food from 
an ice box on the back porch of a 
man’s home. Drawings, maps and 
diagrams have been used to achieve 
a similar purpose as in State v. 
Wilcox, 182 N.C. 1120, 44 S.E. 625 
(1903), where a witness used a 
drawing to demonstrate the relative 
position of places involved in the 
evidence given by him; as in State 
». Harrison, 145 N.C. 408, 59 S.E. 
867 (1907), where in a kidnaping 


(Continued on page twelve) 
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TAXATION AND FINANCE 
(Continued from page eight) 
four years ago, is said to have in- 
creased collections and cut down de- 
linquencies, as well as reduced ex- 
penses. The percentage of accounts 
which must be cut off for nonpay- 
ment is now less than 1% as com- 
pared with 214% formerly. The 
City has 10,400 water accounts di- 
vided into three districts, and em- 
ploys three crews of two men who 
can read a section in two or three 
days. The bills, which are sent out 
on the Ist, 10th and 20th, are de- 
livered by the same men who read 
the meters, saving the cost of post- 
age. On the days when they are not 
reading or delivering, the crews are 
available for re-checking readings, 
repairing meters and other miscel- 
laneous duties. The Department’s 
billing and posting machine is kept 
in operation every day. When the 
billing is finished, crediting is im- 

mediately started. 

Books for Supervisors and As- 
sessors. The National Association of 
Assessing Officers has recently pub- 
lished two books of great interest to 
tax assessing officials and to others 
interested in valuation work. The 
first is “Assessment Principles and 
Terminology,” containing a _ state- 
ment of sound principles of assess- 
ment, with a brief and pointed dis- 
cussion of each, and also containing 
a glossary of terms used in assess- 
ment work. The second is “Con- 
struction and Use of Tax Maps,” 
containing a very helpful discussion 
of types of maps, their uses, prep- 
aration and cost. The latter should 
be of particular interest to officials 
in North Carolina, where maps are 
universally needed and almost uni- 
versally lacking. Aerial photog- 
raphy, in which many North Caro- 
lina Supervisors have already ex- 
pressed keen interest, is one of the 
topics considered. 

Controlling tax prepayments by 
advertising. By way of the Wil- 
mington Star comes news that pre- 
payment of taxes showed a decline 
there this year of some $12,000, and 
this is attributed to the fact that 
no special effort was made to secure 
prepayments and no advertising was 
used. The survey made in connec- 
tion with the article on prepayments 
published in the July issue of PoPpu- 
LAR GOVERNMENT revealed several 
other cities in which officials be- 

(Continued on page nineteen) 
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Health and Welfare 


By HARRY W. McGALLIARD 


of the Staff of the Institute of Government 


No Security for Property Own- 
ers. The State Director of Public 
Assistance, N. H. Yelton, has re- 
cently ruled that only in “far-fetch- 
ed” instances will persons owning 
more than $500 worth of property 
be eligible for assistance under the 
social security laws. The theory is, 
of course, that the man who is 


‘worth over $500 doesn’t need public 


assistance. 


Labor Laws for Women. Minimum- 
Wage, Maximum-Hour legislation for 
women does not always prove to be 
the unmixed blessing it is claimed to 
be when the question is agitated in 
legislative halls. Here are two exam- 
ples of complaints made by women 
in some states: (1) In one _ state 
men and boys have replaced women 
workers in many restaurants and 
cafes; (2) In another state, the em- 
ployer cut the salaries of his high- 
er-paid women employees and add- 
ed the difference to the lower-paid 
workers, and thus complied with 
the law without adding a cent to 
his payroll. 


Unemployment Census. In con- 
nection with the projected unem- 
ployment census, the Christian 
Science Monitor urges the necessi- 
ty for a non-political fact finding 
commission to investigate condi- 
tions to the end that the following 
questions may be answered on the 
basis of fact rather than ignorance 
and prejudice: “With the rising 
volume of production, why are so 
many still on relief? ... Has em- 
ployment increased in proportion 
to increased production? ... Has 
the machine displaced many work- 
ers forever? ...Is public assistance 
to be made permanently available 
to those unable to work? .. . What 
may be expected in the way of im- 
proved business conditions and con- 
sequent re-employment? . . . How 
can public employment agencies be 
made more useful? ...Ifa_ large 
number must be cared for, what 
are the best methods of doing it, 
and what are the relative merits 
and disadvantages of work relief 
and direct relief? .. . How useful 
and efficient are the present relief 
methods and how well do they co- 
ordinate with each other? ... What 
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are the maximum amounts. which 
can be made available for public as- 
sistance without endangering the 
national and local government cre- 
dit? .. . Do people actually suffer 
under the present plan?... How 
adequate is relief? ... Do people 
really prefer to take relief rather 
than work?” Until such questions 
as these are answered, the news- 
paper urges, no sound program of 
long-range relief can be planned. 
September Security Benefits. — 
More than 10,000 needy persons in 
North Carolina received Old Age 
Assistance benefits for the month 
of September, while 1,310 needy 
blind persons received blind bene- 
fits averaging $13.60 per person. 
The average for Old Age Assis- 
tance grants in North Carolina 
has been and will continue to be 
below the national average, due to 
the size of the appropriation for 
this purpose. The average payment 
in this State was $9.39 for July and 
$8 for August, as compared with a 
national average grant of $18.51 
per month. The State Board is urg- 
ing that no grants be made of less 
than $5, anda State average of 
around $10 per month is anticipat- 


Whipping Again. At a _ recent 
meeting of the directors of the 
North Carolina Conference for So- 
cial Service, whippings of prisoners 
for disciplinary purposes were des- 
cribed as “cruel and inhumane,” 
and Colonel Joseph Hyde Pratt of 
Chapel Hill was named Chairman 
of a committee appointed to present 
to the Governor a resolution oppos- 
ing the practice. 

Institution Inmates. On Septem- 
ber 30, 17,724 persons were confin- 
ed in the charitable and correction- 
al institutions of the State. These 
inmates fall into the following 
groups: 

Prisoners in state prisons and 
ci hic ineicns 9,102 

Mental patients in the four state 


RSET eens 7,049 
Physical defectives. ................. 633 
Juvenile delinquents. ............. 890 


Veterans and widows in the two 
Confederate homes ....................... 50 

There were confined in 74 county 
jails a total of 1,377 prisoners who 
were either awaiting trial or serv- 
ing jail sentences. Of this number, 
130 were persons under 16 years of 

(Continued on page nineteen) 
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HEADS OFFICERS OF CAROLINAS 


The Association of Law Enforcement 
Officers of the Carolinas, of which B. M. 
“Jimmie” Haynes of Cramerton (left) 
is President, had its beginning when 22 
officers from the two Carolinas held an 
impromptu meeting in Raleigh on Decem- 
ber 9, 1934. The Raleigh Conference was 
called to co-ordinate the efforts of the 
departments in apprehending a gang of 
thieves which had been operating for 
months in larger towns in the Carolinas. 

The results from co-operation within 
this small group were so gratifying that 
a second meeting was scheduled for the 
next January at Columbia, S. C 

Since the Columbia meeting the Asso- 
ciation has met regularly every three 
months. Towns in the two states have 
alternated as hosts to the meetings, and 
attendance has multiplied from the ori- 
ginal 22 at Raleigh to more than 800. at 
the June, 1937, meeting in Asheville. 


Find North Carolina Cases on Doctrine 
of Judicial Supremacy before Marshall 


Chief Justice Marshall’s famous 
opinion in the case of Marbury v. 
Madison is generally credited with 
originating the doctrine of judicial 
supremacy, or the power of the 
courts to declare legislative acts un- 
constitutional and void, which has 
been so much discussed in recent 
months. However, a study of judi- 
cial history reveals that this doc- 
trine, which was to have a far-reach- 
ing effect on the American govern- 
mental system, was expounded in 
North Carolina cases several years 
before Marshall’s famous _pro- 
nouncement, and that North Caro- 
lina played one of the leading parts 
in its development. 

Judge Hatcher and Dr. Haines 
insist that there were cases in which 
the courts held acts unconstitutional 
as early as 1728, and certainly dicta 
in Commonwealth v. Caton (Va.) 
indicate that this power of the 
courts was urged as early as 1782. 
In Rose’s Notes there is this sig- 
nificant statement: 


“It can not be claimed for the prin- 
cipal case (Marbury v. Madison) 
that it is the first case in this coun- 
try in which this point was involved 
and adjudicated in favor of the au- 
thority of the judiciary. Judge Dil- 
lon.... finds Holmes v. Walton 
(1780), referred to in State v. 
Parkhurst, 4 Halst. (N. J.-1804) 
444, to be the first case on the ques- 
tion.” 

In Bayard v. Singleton, 1 N. C. 5, 
decided 16 years before Marbury v. 
Madison, the highest North Caroli- 





OFFICIAL STATE BAR 
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Edited by Dillard S. Gardner of the 
Staff of the Institute of Govern- 
ment. Editorial Committee: Julius 
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don, Secretary, and Charles A. 

Hines, of the State Bar. 





na court acted upon this doctrine 
and unanimously declared an act of 
the General Assembly unconstitu- 
tional. James Iredell was chief 
co-insel for the plaintiff in that case. 
As Bayard v. Singleton was decid- 
ed three years before Iredell was 
appointed Associate Justice of the 
United States Supreme Court, it ap- 
pears certain that he carried the 
memory of this decision to the high- 
est court. 

Professor Corwin, in his scholar- 
ly The Doctrine of Judicial Review, 
emphasizes the importance of Bay- 
ard v. Singleton: 

“From North Carolina, just as 
the Philadelphia Convention was 
assembling, came the idea of judi- 
cial review based squarely on the 
written constitution and the prin- 
ciple of the separation of powers.” 

In the same work he lists North 
Carolina as the first of eight states 
“definitely committed to the doc- 
trine of judicial review” prior to 
Marbury v. Madison. 

North Carolina’s relation to the 
doctrine is not a mere figure of collo- 
quial imagination, for in Iredell’s 


| 
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little-known opinion in Calder v. 
Bull, 3 Dall. (U. S.) 399, he made 
this clear announcement: 

“There are then but two lights in 
which the subject (the authority of 
a legislative body) can be viewed. 
1st. If the legislature pursues the 
authority delegated to them, their 
acts are valid. 2nd. If they trans- 
gress the boundaries of that author- 
ity, their acts are invalid. . . they 
violate a fundamental law, which 
must be our guide, whenever we are 
called upon as judges to determine 
the validity of a legislative act.” 

Justice Iredell wrote these words 
eleven years after Bayard v. Sin- 
gleton, and—what is more signifi- 
cant, perhaps—five years before 
Chief Justice Marshal wrote his fa- 
mous opinion in Marbury v. Madi- 
son. A year before Marbury v. 
Madison, Chief Justice Marshall 
himself, on the circuit in North Ca- 
rolina, adopted the theory of Bay- 
ard v. Singleton and pointedly de- 
clared that a legislative act contra- 
ry to the Constitution is void. 
(Odgen v. Nash, 3 N. C. 227). Thus 
through at least three reported 
cases—Bayard v. Singleton, Cald- 
er v. Bull, and Ogden v. Nash—it 
is possible to establish a direct con- 
nection between North Carolina and 
the far-reaching doctrine of judicial 
supremacy as expounded, not for 
the first time, but possibly with 
greatest historical effect, by Mar- 
shall in Marbury v. Madison. 


Unauthorized Practice 


Unauthorized practice of law 
thrives upon the lethargy of law- 
yers. Examples lie close at hand in 
every city, town, and village. The 
chief offenders are to be found 
among notaries; justices of the 
peace; courthouse officials; stenog- 
raphers; real estate agents and bro- 
kers; collection agencies adjusters; 
bonding, banking, title, and trust 
companies; accountants; and credit 
agencies. Many lawyers who know 
of unlawful activities have stood 
mute when they should have raised 
their voices in protest. Other law- 
yers, even more remiss, have parti- 
cipated in (and sometimes profited 
from) such conduct, feeling safely 
beyond the law in the knowledge 
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that one cannot compound a misde- 
meanor. 

Unauthorized practice not only 
results in the frequent butchering 
of legal rights and mangling of val- 
id deeds, mortgages, and wills, but 
also exposes the lay practitioners to 
suits for civil damages, to criminal 
prosecution, and to citations for con- 
tempt of court. 


Bar organizations in Michigan, 
Kansas, and other states recently 
sent to laymen engaged in doubtful 
practices letters pointing out spe- 
cific, unlawful acts, and the crimi- 
nal and civil liabilities to which un- 
lawful practitioners expose them- 
selves. Often such educational work 
has alone accomplished excellent 
results. North Carolina has statutes 
and decisions defining with consid- 
erable certainty the ares of “unau- 
thorized practice,” but few local 
bars have moved into action against 
this serious, if touchy, problem. 


Case Comment 


Dog Damages—Liability of Coun- 
ty—Claims — A case just decided 
holds that the dog damages provid- 
ed for in C. S. 1684(b) are to be 
paid only out of dog taxes, and no 
liability is imposed on a county in 
its corporate capacity, and no ac- 
tion can be maintained against a 
county therefor. However, the 
Court ruled, if the Commissioners 
arbitrarily refused to consider and 
determine Plaintiff’s claim, as was 
alleged, the Plaintiff could bring an 
action of mandamus to compel the 
Board to consider his claim and de- 
termine whether the proof was 
satisfactory to the Board. McAlis- 
ter v. Yancey County. 


Municipal Corporations—Injuries 
—Negligence—In a suit against a 
town for personal injuries caused 
by its negligence, the town plead 
contributory negligence, and the 
jury answered the issues in favor of 
the Plaintiff. The Supreme Court 
being evenly divided, one Justice 
not sitting, the decision of the Su- 
perior Court was affirmed “without 
becoming a precedent.” Braswell v. 
Town of Wilson. 


Township Debts—Assumption by 
County—Debt Limitations—In a 
previous case, Thompson v. Har- 
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NEW DISBARMENT CASE 


The West Case, handed down as 
this went to press, sustained the pre- 
vious disbarment by the State Bar. 
There are two methods of disbar- 
ment, judicial and legislative, the 
opinion read, and appellant could 
not successfully claim that the pro- 
cedure deprived him of his right to 
trial by jury, when he was tried by 
a jury on appeal to Superior Court. 
The Court also stated that the Par- 
ker Case was decided solely on the 
particular record, which seems to 
leave the question of the State Bar’s 
jurisdiction over offenses prior to 
July 1, 1938, yet to be passed upon 
squarely by the Court. 











nett County, 209 N. C. 662, the 
Court held that certain township 
bonds were incurred for the bene- 
fit of the County as a whole and that 
the County had a right to assume 
the debt. The taxpayer then sought 
to enjoin the Commissioners from 
issuing bonds to refund the town- 
ship debts. The motion was denied 
and the issuance of the bonds de- 
clared a valid and lawful exercise 
of the authority vested in the Com- 
missioners. The new Debt Limita- 
tion Amendment does not restrict 
the power to issue such bonds with- 
out a vote, the Court held, as one of 
the exceptions set out therein is “to 
fund or refund a valid existing 
debt.” Thompson v. Harnett Coun- 
ty and Board of Commissioners. 


SCIENTIFIC AIDS TO CRIME 
DETECTION 
(Continued from page nine) 
trial a map was used to show the 
location of a residence; as in State 
v. Kee and Matthews, 186 N.C. 
473, 119 S.E. 893 (1923), where dia- 
grams were used to show the rela- 
tive position of several objects in 
the vicinity of a bank which had 

been robbed. 

With the aid of moulage he can 
make faithful reproductions of 
tracks which would disappear with 
the melting of snow or the falling 
of rains or the moving of traffic; or 
the mark left by burglars’ tools in 
forcing open windows and safes. 

With ever increasing persistence 
scientists have been extending 
knowledge on many fronts and con- 
stantly developing skills for the use 
of law enforcing officers in detect- 
ing crime: they can tell the officer 
whether a substance is poison as in 
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State v. Bowman, 80 N. C. 4382 
(1879), where chemical examination 
of tissues and organs of a dead 
body disclosed the presence of 
strychnine; whether the death of a 
person found in a burned building 
was due to the fire or to the poison 
found in his system as in State v. 
Holly, 155 N.C. 485, 71 S.E. 450 
(1911), where the body of an eigh- 
teen year old boy was recovered 
from a burning hotel, and a medi- 
cal expert attributed his death to 
poisoning with strychnine; whether 
the death of a person found in a 
river was due to drowning, or to 
other causes as in State v. Wilcox, 
132 N.C. 1120, 48 S.E. 819 (1923), 
where physicians testified that ab- 
sence of water in the lungs of a 
murdered woman showed that she 
had not died from drowning; wheth- 
er a blow or a wound was sufficient 
to cause death, State v. Messer, 
192 N.C. 80, 183 S.E. 404 (1926) ; 
whether the suspect is the man who 
left his fingerprints at the scene of 
the crime, State v. Coombs, 200 
N.C. 671, 158 S.E. 252 (1931); 
whether the bullet which shattered 
the windshield or window was fired 
from within or without the car or 
building as in the trial of John Paul 
Chase, a member of Dillinger’s 
gang, for murder, where it was 
proved that bullets fired through 
the rear window of the car came 
from inside and not outside, refut- 
ing Chase’s claim that a bullet from 
his pursuer’s gun came through 
his rear window before he fired; 
whether the hand of the suspect is 
the hand that wrote the extortion 
note as in the case of Frank Hamp- 
ton Crump tried in the U. S. Dis- 
trict Court at Rockingham in 1936, 
where samples of his handwriting 
were compared with that used in 
the extortion letter and identified 
as of the same person; whether 
notes were counterfeit as in State v. 
Cheek, 35 N.C. 114 (1851) ; wheth- 
er the typewriter in the accused’s 
possession is the one that was used 
in writing the extortion letters as 
in State v. Moore, 204 N.C. 545, 
168 S.E. 842 (1933); whether the 
blood found on clothes is human 
blood or animal blood as in State v. 
Dunn, 161 La. 532, 109 So. 56 
(1926), where tests showed that 
stains on an article contained in the 
ruins of a burned house were hu- 
man blood. 
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Alamance 


County Offers Broad Program 
of Activities and Services 
---Yet Per Capita Cost to 
Each Inhabitant Is Only 
74c Per Month 


LAMANCE County’s total budget for 

1937-38 is $445,745.62, and the aver- 
age cost of County activities and services 
to the 50,000 (estimated) inhabitants is 
$8.91 per year or 74c per month. Let’s 
see what are some of the major services 
that the County renders its taxpayers and 
residents in return. 


1. Alamance’s system of 56 schools, 
representing an investment of a million 
and a half dollars, provides excellent, free 
education for Alamance’s 13,034 children. 
The County pays the entire bill for debt 
service and new construction on both rural 
and city schools, shares the cost of operat- 
ing the rural schools with the State, and 
makes an equal contribution on a per 
capita basis to the cost of operating the 
Burlington city schools. In addition, the 
County levies and collects the 20-cent, 
$23,800 school supplement voted for the 
Burlington School District, which is rough- 
ly twice as large as the city proper. 

2. The County provides both a Superior 
and General County Court which handle 
the administration of justice for all its 
residents, rural and urban, trying all cases 
beyond the jurisdiction of Mayors’ and 
J.P. courts, and doing away with the need 
and expense of municipal recorders’ courts. 

3. The County provides exclusively for 
the keeping of all public records for its 
citizens, the offices of Clerk of Court and 
Register of Deeds serving both city and 
rural residents, and having the exclusive 
custody of all judgments, wills, deeds, 
mortgages, and other public records. 

4. The Sheriff and his deputies provide 
law enforcement for the -rural areas 
throughout the County and assist the city 
police departments when called on in the 
urban and suburban areas. The County 
Jail also keeps city prisoners on a cost 
basis, saving the municipalities in Ala- 
mance the extra expense involved in main- 
taining small numbers of prisoners for 
short terms and also the expense of en- 
larging the municipal jails. 

5. The County foots the entire local 
appropriation for relief and welfare among 
the needy in both the rural and urban 
areas except, of course, for the work 
done by the various private agencies and 
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Reports to Its Taxpayers 


persons. This includes not only the care 
of the aged and infirm in the County Home 
and the former outside poor grants and 
welfare work but also the new Social Se- 
curity grants (jointly with the State and 





CITY AND COUNTY REPORTS 
More and more progressive counties and 


cities are taking the end of the fiscal year 
as the occasion to make an annual report 
to their taxpayers, just as a large cor- 
poration makes an annual report to its 


stockholders, which will show the tax- 


payers exactly where the tax dollar goes 
and what it brings them in return. Here 
is such a report which Alamance County 
is this month sending to its 15,000 tax- 
payers, and the editors congratulate the 
Alamance officials on thejr record and are 
glad to carry a copy of their report in 


PoPULAR GOVERNMENT for the benefit of 


other units who may be interested in this 
commendable project. 





Federal governments) to the needy aged, 


dependent children, and blind, as the mu- 


nicipalities have no welfare or social se- 


curity departments or programs. 


6. The farm and home demonstration 
agents, white and colored, and the soil 
erosion work reach most of the farm 
homes in the County each year, bringing 


new methods, practices, and direct assist- 


ance which resulted in changes in prac- 


Expenditures 1936-37 
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Total County Expenditures 1936-37 . 
Average Cost to Each Inhabitant Per 


Total County Appropriations 1937-38 . 


Average Cost to Each Inhabitant Per 





tices last year on an estimated 2,000 
farms. 

7. The County has recently launched a 
new program of free vaccination and im- 
munization against typhoid and diphtheria, 
designed to protect the health of all its 
people. The number taking advantage of 
this service during the present campaign 
was 12,436. The County is also contrib- 
uting to a new campaign for the treat- 
ment and reduction of venereal diseases. 

The foregoing constitute only the major 
activities, but they serve to illustrate the 
scope of County services and the number 
of residents they reach—all at an average 
cost of 74c per inhabitant per month. 
New Services and Expenses 

Alamance’s Budget, in common with 
the budget of every North Carolina county, 
is up for 1937-38 due to the placing of 
the additional burden of Social Security 
on the counties. This item alone will cost 
Alamance $25,485 this year, although the 
expenditure will bring the County an ad- 
ditional $47,562 in State and Federal 
funds for the more adequate provision for 
its needy, and it is calculated in time to 
come to result in marked reductions in 
the County’s expenditures for relief. The 
remainder of the increase is the result 
principally of a program of additional 
school improvements, designed to round 


Appropriations 1937-38 
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Alamance County renders numerous services such as public schools, law enforcement, 
administration of justice, custody of public records, public health, and care of the poor 
which the average citizen either could not provide for himself or which would cost him 
many times the sum he pays the County therefor in taxes. For the average cost of Ala- 
manee’s activities and services to each citizen, as shown by the above charts, will be only 
74e per month for 1987-38 despite the addition of new expenditures for Social Security, 
school construction, and district school debts. Compare this with your bills for shelter, 
food, utilities or other items, and see if you can find another business which renders 


greater service for the money. 
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out the County’s school plant and make 
it one of the best in the State, and of the 
County’s assumption of principal and in- 
terest payments on the debts of the Bur- 
lington, Mebane, Graham, and Haw River 
school districts. The last-named item alone 
accounts for an increase of $33,841, but 
this move, which the Board of Commis- 
sioners was required to take as a result 
of the decision of the North Carolina Su- 
preme Court in the case of Mebane Char- 
ter School District and City of Mebane 
v. Alamance County Boards of Commis- 
sioners and Education last spring, puts 
the schools and school districts of Ala- 
mance on a county-wide basis. Moreover, 
this is only a shifting of the burden from 
the district taxing units to the county 
taxing unit rather than a new expense. 
The County’s assumption and payment of 
these district school debts will do away 
with the school taxes formerly paid by 
taxpayers of such districts except for the 
taxes for a part of the Burlington dis- 
trict’s debt which the Court ordered the 
District to retain and for which the County 
makes and collects a 5c levy for its pay- 
ment. 

The accompanying charts show Ala- 
mance’s actual expenditures for the vari- 
ous public purposes for 1936-37 and its 
budget appropriations for 1937-38. The 
total increase, it is seen, is $92,855, which 
is accounted for by the three foregoing 
items: 

Expend. Approp. 


Item 1936-37 1937-38 
Social 

Security $————— $25,485.00 $25,485.00 
Schools— 

capital 

outlay ....... 15,024.26* 52,156.75 37,182.49 
Schools— 

debt 

service ..... 62,467.82 96,308.84 33,841.02 


Increase 


*Sum levied for on ad valorem basis. 
Does not include $25,000 borrowed by 
County Board of Education from State 
Literary Loan Fund on 10-year curtail- 
ment basis. 


Schools, Debts Take Two-Thirds of Budget 

Two items in the 1937-38 chart stand 
out above the others. First, the expendi- 
ture for schools, including current expense, 
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capital outlay, and debt service, will take 
$208,051, or 47% of the whole budget. 
And second, the expenditure for County 
Debt Service other than schools will take 
$106,709, or 24% of the whole budget. 
All of the County’s other activities and 
services, including law enforcement, courts, 
public records, public health, agricultural 
promotion, welfare and Social Security, 
and general administration, will take only 
$130,985, or 29%. 

The public debt and the requirements 
for county debt service are noteworthy of 
special mention. The total debt is $2,390,- 
040 (including the $277,000 debts of the 
Burlington and Mebane Charter School 
Districts which the County took over as a 
result of the recent decision of the Su- 
preme Court. The County was already 
servicing $171,000 of these bonds, but this 
and the other $106,000 now become direct 
County obligations.) This is 7.6% of the 
assessed valuation of the taxable property 
in the County, and while this percentage 
is not out of line with corresponding North 
Carolina counties, it will be seen from the 
1937-38 Chart that it will take $203,018, 
or 45% of the whole budget, to meet the 
principal and interest on county, school, 
and local school district debts this year. 
This debt of roughly two million dollars 
was contracted principally for schools, 
highways, and the Court House, and the 
taxpayers have to show for these expendi- 
tures one of the best school and road 
systems of any county. They can also find 
consolation in the fact that the Court 
House and the school and road systems 
are all in good shape and no outlay of 
this magnitude will be required for these 
important purposes in the future. The 
County refunded $809,000 of its bonds last 
spring and succeeded in getting the base 
interest rate scaled down from 4.95% to 
4.16%, saving the County several thou- 
sand dollars each year or a total of $110,- 
566 over the life of the bonds. And it has 
worked out an orderly plan by which the 
principal and interest payments are spread 
over a period of years and the County 
can meet the schedule of installments 
without having to pinch due to heavy ma- 
turities in any one year, yet hold the total 
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interest down by paying out in as short 
a period as possible. 
Per Capita Cost Ranks with Lowest 

Alamance’s tax rate for 1937-38 has 
just been set at $1.18. The increase over 
last year, as pointed out before, is due 
principally to the new expenditures for 
Social Security and school district debts 
and to the program of additional school 
improvements. 

The $1.18 rate will apply to a total as- 
sessed valuation of $33,500,000 of real 
and personal property in the County. This 
valuation, which was arrived at by a com- 
plete revaluation of all property in Ala- 
mance along scientific, business principles 
this year, is not quite 9% higher than the 
valuation for 1936-87. The increase is due 
chiefly to new buildings, machinery and 
homes rather than to a general increase 
in the valuation of property formerly on 
the books. 

Classifying Alamance’s tax rate of $1.18 
as an average rate among North Caro- 
lina counties, the total expenditures for 
County activities and services and the 
consequent cost to the taxpayer are still 
low due to the valuation on which the 
rate is based. Taking the tota] 1937-38 
budget of $445,745 and dividing it by the 
50,000 estimated population of the County, 
it is found that the average cost of County 
activities and services to each man, woman 
and child for 1937-38 will be 74c per 
month and the average per capita cost 
for that part of the budget to be raised 
by ad valorem taxes is 65c per month. 
This is one of the lowest per capita figures 
of’ any North Carolina county in Ala- 
mance’s general classification as‘to size, 
population, and wealth. 

A brief report on the work and activ- 
ities of the major individual offices follows. 


LEGISLATIVE AND POLICY MAKING 
Wade Huffman, Chairman, L. E. Guthrie, 
W. Lawrence McPherson, Walter R. 
Sellars, and W. E. Stainback, County 

Commissioners. 

A Board of five Commissioners serves 
as the County’s general legislative and 
policy-making agency. The Board also 
exercises general supervision over the 
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various County offices and activities and 
appoints some of the chief officials includ- 
ing the Chairman and Tax Supervisor, 
Accountant, Treasurer, and Attorney. 
However, the Sheriff, Clerk, Register and 
other important officials are elective and 
are directly responsible to the people. The 
Commissioners are part-time officials only 
and receive a small per diem for the days 
they are in attendance at meetings or 
otherwise engaged in the performance of 
their duties. 
ADMINISTRATIVE AND FISCAL 
Wade Huffman, Chairman; J. S. Vincent, 
Accountant; George E. Holt, Jr., Treas- 
urer; and H. J. Rhodes, Attorney. 
Alamance has a full-time Chairman who 
is the County’s chief administrative officer 
and is responsible to the Board for carry- 
ing out its policies. The County gets 
along with one of the smallest adminis- 
trative and fiscal set-ups of any unit its 
size. The cost of listing, assessing, and 
collecting taxes, a big item in other coun- 
ties, is also one of the lowest, as the 
Chairman serves ex officio as tax super- 
visor and tax collector, not to mention 
purchasing agent. His assistant is also the 
County Treasurer, who is in charge of the 
custody of all county funds, and there is 
one deputy tax collector. The County Ac- 
countant with one clerk handles both the 
County’s accounting and the collection of 
delinquent taxes. And the County Attor- 
ney brings all tax foreclosures and serves 
as general adviser to the Board of Com- 
missioners. 


COURTS AND ADMINISTRATION OF 
JUSTICE 


Cooper A. Hall, Judge of County Court; 
Walter D. Barrett, Solicitor of County 
Court; and E. H. Murray, Clerk of Court. 
Alamance is one of the few counties to 

provide both a Superior and General 

County Court. Together the two courts 

handle all cases, arising in both rural and 

urban areas, outside the jurisdiction of 
the Mayors’ and J.P. courts, and save the 
municipalities the expense of maintaining 
recorders’ courts. One Clerk serves as 

Clerk of the two Courts and also as Judge 

of Probate and Judge of the Juvenile 
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Court. Some idea of the work of the two 
Courts and of the Clerk for a normal year 
may be seen from the following table: 








Civil cases docketed 22.......0..ccccccccsessune 174 
Criminal cases docketed in county 

court 826 
Special proceedings instituted .......... 79 
Administrators qualified ...................... 95 
Guardians qualified 25 
Subpoenas docketed oo....ccccccccccssssnseeen 522 
Fines and forfeitures collected ........ $14,102 


The Office of Clerk, which requires an 
assistant and two deputy clerks, also hand- 
les the recording of all judgments and 
wills in the County and of numerous mis- 
cellaneous papers not recorded with the 
Register of Deeds. In addition, the Clerk, 
in his capacity as Juvenile Judge, dis- 
poses of around 20 cases each month. 


REGISTER OF DEEDS 
J. G. Tingen, Register 
All deeds, mortgages and public records 
generally, except those filed with the Clerk 
of Court, are recorded in the office of the 
Register of Deeds. Some idea of the vol- 
ume of work handled by this office may 
be obtained from the fact that the Regis- 
ter and his three assistants last year col- 
lected $7,209 in fees. The Register also 
issues an average of about ten marriage 
licenses a week. 


LAW ENFORCEMENT 


H. J. Stockard, Sheriff 

Four full-time deputies are attached to 
the Sheriff’s Office and receive a combi- 
nation of salaries and fees. One of the 
deputies is specially assigned to maintain- 
ing the fingerprint and criminal statistics 
division which has recently been added 
to the Sheriff’s Office. In addition to the 
four full-time deputies, there are 16 ad- 
ditional deputies engaged in part-time law 
enforcement duties throughout the county. 
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PUBLIC SCHOOL SYSTEM 
M. E. Yount, Superintendent 


Alamance has a total of 56 public 
schools, rural and urban, which are busy 
educating a total of 13,034 children, in- 
cluding the Burlington city unit, which is 
under the supervision of a City Superin- 
tendent. The plant is known as one of 
the best county systems in the State, and 
it was made so by a program of addit- 
ions, enlargements, and modernization 
carried out during a time of depression, 
low building costs, and federal grants, at 
a minimum cost to the taxpayers. 

The County’s $410,000 P.W.A. school 
program, which was one of the largest in 
the State and which cost the County only 
55% or $226,000, the Federal Government 
putting up the balance, gave the County 
two new buildings plus needed additions 
at nine other schools. In addition, plumb- 
ing facilities were added, and buildings 
remodeled where necessary, and $25,000 
was used in the purchase of new furnish- 
ings and furniture. After the P.W.A. pro- 
gram was completed in August, 1936, the 
County made additional improvements, 
bearing the total expense, at several other 
schools, and it has appropriated another 
$52,156 for additions and improvements 
at various city and rural schools this year, 
to round out its excellent school plant. 

The County directly administers all 
rural schools and, as pointed out before, 
contributes a large share of the expenses 
of the Burlington city unit. The following 
table shows the extent of Alamance’s 
school system and gives the taxpayer 
some idea of the facilities made available 
to its children: 
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Alamance School Statistics 


(including Burlington city unit) 
White Colored 


Number of schools ............... 23 33 
Number of pupils ................ 10,204 2,830 
Number of teachers ............. 279 83 
Number of busses ......... 43 4 


Value of school plant .. _ $1,592,105 


PUBLIC HEALTH 


Dr. H. B. Moore, County Health Officer 

Alamance maintains a part-time health 
officer who serves as physician for the 
county jail and the county home, acts as 
quarantine officer, and devotes a great 
deal more time to promoting county 
health work. The health officer also head- 
ed up the immunization program under 
which a total of 12,436 residents received 
free vaccination last year for typhoid and 
diphtheria. The county expended a total 
of $3,429 for this important health cam- 
paign. 


AGRICULTURAL EXTENSION 


J. W. Bason, Farm Agent 

Alamance maintains a broad program 
of agricultural extension training and as- 
sistance for its farm people, providing not 
only the customary Farm Agent but also 
two assistant agents, a home agent, and 
a colored farm and colored home agent. 
The County was one of the first to help 
its farmers purchase a tractor and ter- 
racing equipment for soil erosion work by 
underwriting the purchase price, and 
8,740 acres on 187 farms were terraced 
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on a cost basis last year under the super- 
vision of one of the assistant agents. The 
Farm Agent’s Office also handles the Fed- 
eral soil conservation contracts, which re- 
sulted in the payment of benefits to 1,134 
Alamance farmers last year. 

The number of farm homes and persons 
reached by the agricultural extension 
work, by telephone, mail, personal visits, 
demonstrations, and meetings, is revealed 
in the following table showing some of 
the Office’s activities for the last year: 


Different homes and farms visited .... 997 
Total visits to homes and farms ......... 1,996 
Office calls relating to extension 

work . 5,311 
Telephone calls relating to extension 

work . Pees 
News articles published .. peas 88 


Individual letters 0.0.0.0. vcvseeees 490 

Number of different form letters 
circularized .................... 77 

Bulletins distributed . 1,078 


Attendance at training ‘meetings ‘for 
local leaders te 
Attendance at method demonstra- 

SS ee 4,155 
Attendance at result demonstrations 900 
Attendance at other insite of ex- 

tension nature RR SRY 5,274 
The above table covers oat the activities 
of the Farm Agent’s Office; similar activ- 
ities are carried on by the Home Agent 
for farm women and by the Negro agents 
for their race. However, the best test of 
the value of this work is to be found in 
the fact that the number of farms on 
which changes in practices were made last 
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year as a result of the County’s agricul- 
tural extension work is estimated at 2,000. 


PUBLIC WELFARE 
L. C. Williams, Superintendent 

The Welfare Department carries on all 
public relief and welfare work in Ala- 
mance, in both the rural and urban sec- 
tions. Some idea of the scope of this pro- 
gram can be gained from the fact that the 
Department last year handled 8,976 con- 
sultations and 1,240 visits to service cases, 
and the average number of persons re- 
ceiving help from the County each month 
was 256 for poor relief, 29 for mothers’ 
aid, 12 for boarding home care, and nine 
for hospitalization. 

In addition to the relief and welfare 
work which is wholly administered and 
supported by the County, Alamance is 
paying the entire local share of, and the 
County Welfare Department is adminis- 
tering, the new Federal-State-County So- 
cial Security Grants to the needy Aged, 
Dependent Children, and Blind which be- 
gan July 1. These will provide monthly 
grants for an estimated 35 blind, 350 
aged, and 300 dependent children in Ala- 
mance, at a total cost of $25,485 to the 
County and $47,562 to the State and Fed- 
eral Governments. 

In addition to the above activities, the 
County Welfare Department renders nu- 
merous services in connection with wide 
and varied types of welfare work. 
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ATTORNEY GENERAL RULES IN 
FAVOR OF WOMEN JURORS 
(Continued from page two) 
cretions. It is, at least, contrary to 
the trend of decisions to add anoth- 
er interpretation even less well 
founded in reason and more embar- 

rassing in result. 


Other Incidents of Jury Trial 
Abolished 


Our own State has not been slow 
to distinguish between those things 
which were essential and those 
things which were merely conveni- 
ent in common law jury trial, and 
has not hesitated to substantially al- 
ter the features and incidents of the 
common law. Notwithstanding Ar- 
ticle I, Sections 13 and 19, of the 
State Constitution, our own sta- 
tutes, with complete approval of our 
Supreme Court, have abolished 
many of the incidents of trial by 
jury at common law which were 
considered then as extremely im- 
portant, and which even now by 
every standard we can apply, appear 
more substantial than any distinc- 
tion of sex: 


Juries may now be taken from 
the box and not by a free selection 
of the sheriff from the body of the 
county, as was practiced at common 
law. C. S. 2312. The judge is no 
longer permitted to aid the jury 


‘ with his opinion on the facts, con- 


sidered so important at common 
law. C. S. 654. The accused is not 
necessarily tried by a jury of the 
vicinage as at common law. C. S. 
473. It is not necessary now that 
a man be tried by his “peers,” or 
even by a freeholder, if the jury be 
drawn from a box. C. S. 2312. See 
definition of “peer,” Bouvier’s Law 
Dictionary. Trial by one’s peers is 
stressed in the Bill of Rights... 

Has nothing happened to the civil 
and political status of women since 
common law days demanding a dif- 
ferent orientation of the courts to- 
ward this subject? I say much has 
happened. 


Woman’s Status Changed 

Under the North Carolina Con- 
stitution and laws, an unmarried 
woman stands as the equal of man 
with respect to her civil rights. 
Married women have been emanci- 
pated with respect to their separ- 
ate estate, both by the Constitution 
and the law, where mutual marital 
rights are not involved. With the 
adoption of the 19th Amendment to 
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the Federal Constitution, a whole 
flock of related consequences of the 
most important nature came in. 
The 19th Amendment conferred up- 
on women the right to vote and, in 
so doing, by operation through our 
Constitution and laws, automatical- 
ly conferred upon her other civil 
and political rights. Article VI, Sec- 
tion 7, of the State Constitution, 
predicates the right to hold office 
upon the right to vote, and such of- 
fice-holding is an unchallenged fact 
today. Article VI, Section 2, pro- 
vides for forfeiture of the right to 
vote upon conviction of a felony, 
and there is a similar provision in 
Article VI, Section 8, as to office 
holding. Both of these latter sec- 
tions are significant in that with 
conviction of a felony goes not only 
the right to vote and hold office, but 
the citizenship of the felon; and it 
is provided that he cannot vote or 
hold office until his citizenship has 
been restored. 

Both in the Federal Constitution 
and in all writings upon the sub- 
ject, citizenship means more than 
the mere residence, or the protec- 
tion of the laws which this insures. 
It includes a more positive body of 
rights which are thus subject to for- 
feiture—the free enjoyment of civil 
and political rights on a plane of 
equality with other citizens. 

I think it is clear from this that 
we are dealing only with the com- 
mon law, and this, of course, may 
be changed by legislative enactment 
at will. “No one has a vested in- 
terest in the common law.” 

We have been in frequent neces- 
sity of relieving against the injus- 
tice and barbarity of the common 
law. Our whole criminal code has 
been revised to meet the demands 
of a more enlightened age. Crimes 
and their punishment have been re- 
adjusted in the interest of human- 
ity. In respect to the treatment of 
women, the courts have not hesi- 
tated to give both aid and impetus 
to the legislature... 

In many of the States from 
which the above cited opinions 
were taken, while it was held that 
the Constitution itself offered no 
barrier as to the eligibility of wo- 
men on the juries, the statutes 
themselves, ex vi termini, discrim- 
inated against women, and these 
had to be changed. In North Caro- 
lina there is no need for further 
statutory enactment, since nowhere 
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in our procedure for the selection 
of jurors nor in the laws relating to 
their qualifications is this distinc- 
tion made. On the contrary, a word 
applicable to both sexes has been 
used —the word “person.” The 
present law, therefore, adapts it- 
self readily to the selection of wo- 
men, once the supposed constitu- 
tional barriers have been passed. 
C. 8. 2812... 


Thought Eligible under Present 
Laws 


To say that when our statute was 
enacted the word “person” meant 
a “male person” is not accurate. It 
never meant that, there or else- 
where. All that could be said is that 
on account of constitutional inhi- 
bitions, it could not be made at that 
time applicable to women. Of course, 
if one desired to lay a ghost or re- 
move a mere mental obsession, the 
law might plainly state that females 
are included. The word “person,” 
however, has continuing life and 
must be construed to mean women 
as well as men when other parts of 
the law permit this common sense 
application to be made; and, in this 
instance, there is no occasion for 
placing the word “person” in a le- 
galistic straight jacket. 

The general terms which I find in 
our Constitution relating to jury 
service, in the light of the decisions 
which I have above cited, certainly 
in their interpretation lend them- 
selves as readily to progress as to 
retrogression. In my opinion, giv- 
ing the 19th Amendment of the 
Federal Constitution its full effect, 
in connection with our own Consti- 
tution and laws, conferring upon 
the women of the State civil and po- 
litical rights, has rendered women 
eligible for jury service under our 
existing statutes without further 
legislative enactment. If our Su- 
preme Court holds that to be the 
law, the last vestige of civil and po- 
litical inequality with men will have 
been removed. 

Conditions in this State are such 
that the administration of the law 
demands the support and attention 
of the whole citizenship. This end 
is not served under a system which 
disfranchises that half of the citi- 
zenship which is most vitally inter- 
ested in the protection of society 
and to which, in large part, we owe 
the integrity of our moral stand- 
ards. 
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COURTS AND RECORDS 
(Continued from page eight) 
cal index to all pending estates, 
each card carrying a summary of 
the status of the estate together 
with all pertinent record-page ref- 
erences; and (2) as a continuous, 
daily memorandum indicating the 
estates in which reports, account- 
ings, or settlements are due. Here- 
tofore, the Rowan Clerk has used 
the cards primarily as an index, but 
he is now installing a second set of 
duplicate cards to be used as con- 
tinuous memoranda to aid in notify- 
ing fiduciaries and in speeding up 
the filing of accounts and settle- 
ments. He is also using different 
colors for the cards for each type of 
fiduciary; for example, blue cards 
for administrators, canary cards for 
guardians, etc. Similar colors will 
be used for the filing envelopes, and 
the reference cards will refer to the 

files by number. 

In using the cards as notice mem- 
oranda, they are filed not alphabeti- 
cally but under the months. As each 
paper is filed, this is posted on the 
card, and a notation is made when 
the next paper will be due; it is then 
filed under the month, in proper se- 
quence according to days, when that 
report is to be filed. Each week the 
estate deputy takes out the cards in 
the estates which have some paper 
due that week. Notices are followed 
by citations, until the paper is filed 
follow in order. Meanwhile these 
cards remain in the “current work- 
ing file,” which constitutes the de- 
linquent list. Finally, when the 
paper is filed, the card is posted to 
the due date of the next paper and 
it is dropped behind the tab for that 
month. In this way it is possible for 
the many Clerks already using the 
plan to follow up delinquent fiduci- 
aries systematically. Probably the 
first Clerk to develop the idea as a 
working plan was Church of For- 
syth, but variations of the card sys- 
tem are in use by Cooke of Guilford; 
Henderson of New Hanover; Cabe 


of Macon; Graham of Granville, 
and others. 
Consolidated Estate Indexes. 


Probably an outgrowth of the card 
system is the permanent, consoli- 
dated estate index, which sets out 
in a single page for each estate ref- 
erence to every record dealing with 
that estate from its beginning un- 
til it is closed, thus eliminating the 
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necessity of searching through 
many indexes in order to locate the 
complete record data on a single 
estate. An excellent example of this 
estate index may be found in the 
Guilford Clerk’s office. Clerks in 
other offices seeking to achieve a 
similar result at less expense have 
adopted the printed, flat estate 
folder, which reproduces a page of 
the permanent index form on the 
back of a flat folder. The original 
papers of the estate are filed in the 
folder and the recording of the pa- 
pers is indexed on the back of the 
folder, then a file number is given 
each folder and the Index to Ap- 
pointments in each estate refers to 
the file number. This latter plan 
involves the use of an index to the 
consolidated file-index, but it has 
worked satisfactorily in several of- 
fices, including those of Hux of 
Halifax and of Moore of Beaufort. 


Clerks’ Filing Systems. During 
recent years many Clerks have 
concluded that their filing systems 
were little better than the shelf-stor- 
age of papers, and have re-organiz- 
ed their plans accordingly. The 
work of Church of Forsyth in this 
direction has been described pre- 
viously. By the use of flat, folder 
files instead of .the heavy, accordion 
“jacket” or “shuck,” traditionally 
used, a remarkable saving in cost 
of jackets and filing cases and a 
marked reduction in the amount of 
necessary filing space resulted. A 
similar study of the filing problem 
by other Clerks convinced many of 
them of the value of carrying file 
number references, as well as re- 
cord page references, in all indexes. 
Although a few Clerks still main- 
tain that file numbers for papers 
(noted in the indexes) are not ne- 
cessary, it now is often possible to 
locate in two or three minutes a 
paper which would have required 
an hour’s search (in some instan- 
ces, half a day’s search) under ob- 
solete filing plans universally in use 
until only a few years ago. Former- 
ly, there was much confusion as to 
whether the file of a contested case 
should be filed in the order of the 
suit’s institution or as of the date 
of the final judgment. Usually they 
were filed by terms only, and even 
when the term was known, it be- 
came necessary to examine practi- 
cally all of the jackets for all cases 
disposed of at that term before a 
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file could be located. The use of per- 
manent file numbers, and the index- 
ing of the file numbers in the gen- 
eral indexes, is an improvement 
which an increasing number of 
Clerks are adopting. 


LAW ENFORCEMENT 
(Continued from page eight) 
tion. Eighty-one foreign countries 
and territorial possessions are co- 
operating with the FBI in the ex- 
change of valuable identification 
data. Every law enforcing agency 
that contributes to the national col- 
lection is laying the basis for more 
effective law enforcement by mak- 
ing easier the task of apprehending 

the criminal. 

Liquor Hauler. Much confusion 
has been caused by the provision in 
the 1937 liquor law permitting a per- 
son to transport in sealed containers 
to or through a “dry” county of not 
more than one gallon of liquor, pur- 
chased at a county liquor store in this 
state or purchased in another state 
at a place where the sale of liquor is 
lawful, and provided it is not for 
the purpose of sale. A troublesome 
question arises when more than one 
gallon is being transported in one 
automobile, but each of the several 
occupants of the car claims less 
than one gallon, such as, for exam- 
ple, when the driver claims owner- 
ship of one-half gallon, one passen- 
ger claims another half-gallon, and 
a second passenger claims still an- 
other half-gallon. It would seem 
that the passenger is guilty of no 
violation, but is the driver guilty of 
violating the provision of the law 
limiting transportation to one gal- 
lon? Several judges have ruled in 
such a case that there was no viola- 
tion of the law. However, the Attor- 
ney-General has expressed the opin- 
ion recently that the driver of the 
car obviously is actually transport- 
ing more than one gallon of liquor, 
and hence is violating the plain lan- 
guage of the law. 

Charlotte Traffic. In the past five 
years, traffic in uptown Charlotte 
has increased 45%, according to 
Chief Safety Inspector B. A. Skin- 
ner. There are around 25,000 driv- 
ers in Charlotte, but this number is 
increased by the thousands who 
come to and through Charlotte 
from out of town. Traffic control is 
handled by 35 traffic policemen 
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working in three shifts. Chief Ins- 
pector Skinner believes that one of 
the most serious traffic hazards is 
the “unconscious driver,” who does 
not keep his mind on his driving. 

Liquor Ads. The determination 
of the State A. B. C. Board to cen- 
sor all liquor advertising appear- 
ing in North Carolina publications 
has brought forth considerable ar- 
gument. The State Board considers 
such action to be clearly within the 
scope of its duties under the 1937 
liquor laws. Many newspapers have 
contended that no such power is con- 
tained in the law. The State Board’s 
policy, effective as of October 1, will 
prevent the use of “art” pictures or 
other types of appeal designed “to 
raise a thirst.” No liquor ads_ will 
be permitted in publications which 
are published in “dry” counties. In 
wet counties, advertisements will 
be limited, according to State Chair- 
man Cutlar Moore, to “literature 
giving the age and_ alcoholic 
strength of the beverage, and that 
is about all.” 

Probation. With the new state 
probation system designed to begin 
functioning early this month, pur- 
suant to the 1937 act, ten district 
probation officers have been ap- 
pointed. The newly appointed offi- 
cers are: H. Vincent Leary of Cam- 
den; J. Wayland Sledge of Rocky 
Mount; Kirkwood L. Hanrahan of 
Kinston; J. D. Beaty of Wilming- 
ton; Robert Bruce White of Wake 
Forest; Thomas D. Stokes of Lex- 
ington; E. S. Whitaker of Gaston- 
ia; P. T. McNeill of West Jeffer- 
son; A. Y. Howell of Boone; and 
I. C. Crawford of Bryson City. 

Week-enders. To prevent traffic of- 
fenders sentenced to jail from losing 
their jobs and thus injuring their 
families, one Chicago judge has in- 
augurated a system whereby an of- 
fender who has a family may serve 
his ten-day sentence in- week-end 
installments for five successive 
weeks. 

Non-Fix Traffic Tickets. In Sy- 
racuse, N. Y., a practical plan has 
been devised to prevent the ‘fixing’ 
of traffic tickets. Each traffic vio- 
lation ticket is issued in triplicate; 
one copy is given to the offender, 
one is retained in the ticket book by 
the officer, and one turned over to 
the City Accident Investigation Bu- 
reau. The Accident Bureau checks 
its ticket against the violator’s tick- 
et, and both of these tickets are 
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turned over to the city comptroller. 
When an officer secures a new book 
of tickets, he must turn in his old 
book, and the ticket forms in his old 
book are checked by the comptrol- 
ler against those received from the 
Accident Bureau. 


HEALTH AND WELFARE 
(Continued from page ten) 
age. A total of 120 insane persons 
were confined in 42 jails. A total of 
2,775 persons were housed in the 79 
county homes; 78 of these were 
children under 16. Eighty-four 
children were confined in seven 
county juvenile detention quarters. 
A total of 433 persons were serving 
sentences in 30 county prisons, 

work-houses and farms. 

CCC Enrollment. North Carolina 
has been alloted an unusually large 
CCC enrollment quota during Oct- 
ober, due to the discharge of a 
large number of the present enroll- 
ees who are over 24 years of age. 
The age range, pursuant to legisla- 
tion enacted by the last Congress, 
is fixed at 17 to 23 years of age. 
During the month of October, the 
enrollment quota is 2,649 white and 
782 colored, a total of 3,431. 

“This Way to the Doctor.” Last 
year, there were 71 deaths from ty- 
phoid fever and 192 deaths from 
diphtheria in this State. And, ac- 
cording to Dr. Carl V. Reynolds, 
State Health Officer, all of these 
were preventable. Dr. Reynolds 
points out that people should not 
wait until a disease reaches an “epi- 
demic” stage to begin taking pre- 
ventive measures. At the same time, 
he deplores the public indifference 
to the ravages of syphilis, with 
which an estimated 10% of the peo- 
ple are afflicted. If a similar situa- 
tion existed with respect to any 
other diseases, Dr. Reynolds de- 
clares, “screaming headlines would 
proclaim the fact and on every cor- 
ner would be a sign reading: ‘This 
way to the doctor!’ or ‘Nearest cli- 
nic straight ahead!’ .” Only in the 
Scandinavian countries where 
stringent control methods were long 
since adopted has this disease been 
brought under control. 


District Health Departments. — 
The organization of district health 
departments is increasing in popu- 
larity with counties which cannot 
afford a separate full-time unit. Un- 
der an arrangement for the organi- 
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zation of a Bertie-Chowan district 
health department, put into effect 
for a ten-months period, Bertie 
County will save $1,300. The sav- 
ings effected by this plan will be 
disposed of as follows: $1,050 to be 
deducted from the health depart- 
ment budget ; $250 to be used in em- 
ploying a county physician, at $25 
a month, to care for the county re- 
lief clients and inmates of the coun- 
ty home and jail. 

City Slums. An investigation and 
report on Charlotte slum conditions 
by the Charlotte News is being fol- 
lowed by a survey, undertaken by 
the state planning board with the 
cooperation of the city government, 
to determine in detail what the ex- 
isting conditions are and what re- 
medies can be employed. IIl-hous- 
ing, inadequate toilets, unsanitary 
locations, and lack of running wat- 
er are grave disease threats. 


TAXATION AND FINANCE 


(Continued from page ten) 
lieve the amount of prepayments 
can be controlled to a large extent 
by the publicity given to the dis- 
count offered. It seemed doubtful, 
however, that this would be true in 
most localities. The survey showed 
that something less than 1% of the 
taxpayers take advantage of the 
maximum discount and that most 
of these pay taxes in very large 
amounts. Such taxpayers are the 
ones who ordinarily familiarize 
themselves with collection laws, at 
least to the extent of finding out 
about discounts; and it seems prob- 
able that in most places their action 
would not be primarily motivated 
by advertising or prepayment cam- 
paigns. 

County-wide Tax Rates. In 1936, 
the average county-wide tax rate 
was 90c, if the method used in com- 
puting it is to take the total tax 
valuation of the State and divide it 
into the total amount of county- 
wide taxes levied. On the other 
hand, if the average be obtained by 
adding the county-wide rates and 
dividing them by 100, the average 
was $1.15. This shows the extent to 
which the wealthier counties have 
the lower rates. The figures for 
1937 are not yet available; but it 
is fairly certain that, while average 
rates of both types will be higher, 
the same disparity between the two 
will be present. 
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Opinions and rulings in this issue are from rulings of Attorney General and 
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Prepared by 
M. R. ALEXANDER of the Staff of the Institute of Government 


I. Ad valorem taxes. 

A. Matters relating to tax listing and as- 
sessing. 

12. Exemptions—veterans’ compensation. 

To J. L. Abernethy. (A.G.) A home 
purchased by a World War veteran with 
money which he received as a bonus from 
the Federal Government is not exempt 
from ad valorem taxation. See Lawrence 
v. Shaw, 210 N. C. 352, 81 Sup. Ct. 391, 
and Martin v. Guilford County, 201 N. C. 
63. 

21. Valuation of bank stock. 

To G. H. Andrews. Inquiry: Would a 
banking institution be allowed to deduct 
the value of farms, acquired through fore- 
closure, from the value of the bank’s cap- 
ital stock in listing for taxes? (A.G.) The 
bank must list its real property for taxation 
just as any other land owner. Under the 
Machinery Act of 1937, Section 1500 and 
following sections, banks are required to 
make reports to the State Board of As- 
sessment on prescribed forms. The State 
Board determines the value of the capital 
stock and deducts from such valuation the 
value of the real and personal property 
listed for local taxation. The statute also 
makes provision for other deductions. 

50. Valuation by town. 

To Louise Lowdermilk. Inquiry: Do our 
Town Commissioners have a right to 
change a tax assessment on personal prop- 
erty after it has been assessed by the 
County and approved by the Board of 
Equalization ? 

(A.G.) Except in instances where the 
town lies in two or more counties and 
comes within the purview of Section 1202 
of the Machinery Act, the assessment 
placed on the property by the county 
authorities must be accepted by the town. 
We are sure that now after the property 
has been assessed and the procedure of 
equalization completed, the town has no 
authority to change the assessment. 

Section 1201 of the Machinery Act al- 
lows cities and towns to set up their own 
machinery for the listing of property, but 
the second paragraph requires that the 
municipal authorities shall accept the 
valuations fixed by the county authorities, 
as modified by the State Board of As- 
sessment, except in cities and towns lying 
in two or more counties. 


79. Deductions from solvent credits— 
debts and liabilities. 

To R. L. Hefner. Inquiry: May a cor- 
poration deduct from its solvent credits, 
as bona fide indebtedness, in listing for 
taxes: (1) federal income taxes for 1936 
which have been ascertained and one- 
fourth paid and the balance set up as a 
definite liability payable in installments; 
(2) Social Security taxes due for March, 
1937, one-fourth of which have been col- 
lected from employees? 

(A.G.) In our opinion, under Section 
602 of the Machinery Act these taxes are 
not regarded as indebtedness for this pur- 
pose and are not deductible from the solv- 
ent credits of the corporation. 


91. Deduction in case of mortgage. 

To G. S. Quillen. Inquiry: Is a taxpayer 
in listing his home still entitled to a credit 
for a mortgage thereon under the condi- 
tions laid down in Article V, Section 3, of 
the State Constitution? 

(A.G.) This section as quoted in your 
letter has been repealed. You can see the 
section as it now reads in the Constitution 
in the 1937 Public Laws. 


100. Listing of trust property. 

To W. B. Rodman, Jr. Inquiry: Is 
money held by an executor in a local bank 
taxable in the county where the executor 
resides or where the decedent died? 

(A.G.) Section 801 of the Machinery 
Act, subsection 2, provides that the intan- 
gible property of a decedent whose es- 
tate is in the process of administration 
shall be listed at the place where the de- 
cedent resided, or if the decedent was a 
non-resident, at the residence of the exec- 
utor or administrator. 

B. Matters affecting tax collection. 
33. Statute of limitations. 

To W. S. Holoman. Inquiry: What is 
the statute of limitations on bringing 
foreclosure suits on tax sales certificates 
held by a municipality? 

(A.G.) Under C. S. 8037 actions to fore- 
close tax sales certificates must be insti- 
tuted within 24 months from the date of 
sale of the certificates. However, your 
municipality may elect to foreclose the 
lien for taxes under C. S. 7990. See Logan 
v. Griffith, 205 N. C. 580, and cases cited. 
40. Tax foreclosure—special assessments. 

To C. H. Whitlock. Inquiry: May our 
Town accept a deed from a taxpayer to a 
part of his property as payment for taxes 
or paving assessments due the Town on 
such property? 

(A.G.) We are unable to find any stat- 
ute authorizing a municipality to make 
such a compromise. The Town has ample 
means for collecting such taxes through 
pursuit of the usual foreclosure meth- 
ods, 

44, Tax foreclosure—pro-rating of 
proceeds. 

To W. H. McElwee. Inquiry: Please ad- 
vise how delinquent taxes when collected 
should be applied? 

(A.G.) The various statutes under which 
taxes have heretofore been levied require 
the application of the proceeds to the par- 
ticular purpose for which the taxes were 
levied. 

The fact that these taxes have become 
delinquent do not authorize the county 
to place them in a general fund when col- 
lected, unless they are no longer neces- 
sary for the purposes for which they were 
levied, such as for debt service in school 
districts whose debts have since been dis- 
charged. In such a case the funds could 
not be used for the original purpose and 
might be placed in the county fund. 

60. Tax collection—property under the 
$300 exemption. 

To Eric Norfleet. Inquiry: Is personal 
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property under the $300 exemption sub- 
ject to a levy for the taxpayer’s unpaid 
poll and dog taxes? 

(A.G.) The Office ruled several years 
- that such property was exempt from 
evy. 

65. Tax collection—garnishment. 

To J. M. Aldridge. Inquiry: Please out- 
line the procedure for garnisheeing prop- 
erty for taxes. 

(A.G.) The various steps from the in- 
stitution of proceedings by the tax col- 
lector to the attachment of the property 
by the sheriff or other police officer will be 
found in C. S. 798-829. 

To R. G. Deyton. (A.G.) Chapter 112, 
Public Laws of 1935, provides that when 
any agent or officer of the State has in 
his hands any funds due any employee of 
the State for salary, it is permissible for 
any county or city in the State and/or the 
officials thereof in charge of collecting 
taxes to proceed against such State of- 
ficer, and the funds in his hand, by way 
of garnishment, for such taxes. 

However, since you, as Assistant Direc- 
tor of the Budget, do not have possession 
or control of any funds in the way of sal- 
aries which might be due State employees, 
attachment and garnishment proceedings 
for collecting unpaid taxes due by State 
employees would be of no effect, and you 
might so advise the taxing department of 
the city concerned. 


72. Tax collection—levy on personal prop- 


erty. 

To Fred P. Parker, Jr. Inquiry: May 
our County Tax Collector sell personal 
property which has been levied on for 
taxes due by the owner thereof for for- 
mer years? 

(A.G.) C. S. 7986 provides that the lien 
for the payment of taxes assessed against 
personal property attaches only from the 
date of the levy thereon. The owner of 
personal property is not liable for taxes 
thereon for years prior to his possession 
of same. See Coltrane v. Donald, 203 
N. C. 515. This is not true as to real 
property. See C. S. 7987 and cases cited. 
76. Tax collection—date lien of taxes at- 

taches. 

To J. L. Abernethy. Inquiry: How long 
prior to April 1 must a person reside in 
a county before he is liable to list per- 
sonal property for taxes? 

(A.G.) A person residing in your county 
on April 1, even though he moved there 
on that day, would be required to list his 
property for ad valorem taxes. 

II. Poll taxes and dog taxes. 
5. Exempted classes. 

To Junius D. Grimes. (A.G.) This Office 
has formerly ruled that a male person 
between the age of 21 and 50 is liable 
for poll tax regardless of the fact that 
he served a term in the penitentiary and 
his citizenship has not been restored. 


III. County and city license or privilege 
taxes. 

A. Levy. 

14. Privilege license—beer. 

To J. C. Spence. (A.G.) Chapter 127, 
Public Laws of 1937, provides that a coun- 
ty retail beer license may be revoked by 
ho County Commissioners. See Section 
14. 

To George T. Davis. Inquiry: Can a man 
make and sell wine from his own grapes 
and on his own premises without a li- 
cense? 

(A.G.) Section 504 of the Revenue Act 
imposes a license tax of $500 for manu- 
facturing fortified wines and $250 for un- 
fortified. Section 516 imposes a license 
tax of $50 for the sale of wines for on- 
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premises consumption and $25 for off- 
premises. Section 517 imposes an addi- 
tional tax of 30c for fortified wines and 
10c a gallon for unfortified. 

We see no reason why the Health De- 
partment could not make reasonable rules 
and regulations designed to protect the 
public health in connection with the man- 
ufacture of wine. 

15. Privilege license on businesses, trades, 
and professions. 

To E. P. Covington. (A.G.) Our Su- 
preme Court has held that municipalities 
are authorized to levy a tax on bakeries 
under C. S. 2677. See State v. Bridgers, 
211 N. C. 235, and Hilton v. Harris, 207 
N. C. 465. 

To F. O. Carver. (A.G.) In our opinion, 
Section 122 of the Revenue Act limits 
municipalities to a $10 tax on contractors 
who offer to construct buildings costing 
over $10,000 and pay the State tax levied 
therefor by this section. If no such tax 
has been paid, or if no tax is required, 
then the town may impose no tax. 

To L. T. Rose. Inquiry: A mill in our 
Town has employed a plumber who re- 
sides outside the Town to do work in the 
mill. May the Town impose a plumber’s 
license tax on such person under Section 
155 of the Revenue Act? 

(A.G.) The fact that the plumber lives 
out of town would not prohibit the town 
from imposing a tax on business done 
therein. However, it would appear that 
the person is not engaged in the business 
of plumbing or plumbing contracting but 
is an employee of the mill only. Under 
such conditions he would not be liable for 
the tax under Section 155. 


40. License tax on peddlers. 

To W. F. Carter. (A.G.) The peddlers’ 
tax under Section 121 (e) does not apply 
to the sale of farm products raised on 
premises owned or occupied by the per- 
son, firm or corporation, or his or its 
bona fide agents or employees, selling the 
same. This provision applies equally to 








TAX ON 1c WEIGHING 
MACHINES 


To A. J. Maxwell. Inquiry: May a 
$2.50 license tax be collected on 
penny weighing machines? (A.G.) 
Yes. Subsection (a) of Section 130 
of the 1937 Revenue Act provides 
that scales not requiring the deposit 
of a coin in excess of 5c shall not 
be subject to the foreging schedule 
of license taxes therein set out, and 
Subsection (e) provides that Section 
130 shall not apply to “any penny 
weighing machines.” However, 
Chapter 249 of the Public Laws, rat- 
ified on a later day, amends Subsec- 
tion (a) of Section 130 to provide that 
“weighing machines requiring a de- 
posit of le shall pay a tax of $2.50,” 
but Subsection (e) is not specifically 
amended. Despite the inconsistency, 
the most logical position seems to 
be that the Legislature intended to 
amend the Revenue Act to the effect 
that penny weighing machines be 
taxed; and the fact that Subsection 
(e) of Section 130 was not specif- 
ically referred to, as was Subsection 
(a), was a mere inadvertence. (Ed. 
Note: Section 130 (J) provides that 
counties and cities may levy a license 
tax not to exceed one-half that lev- 
ied by the State on the machines 
taxed by this section.) 
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persons residing in other states as well 
as this state. 


47. License tax on slot machines. 

To J. L. Hollifield. Inquiry: What 
amount of tax may a municipality impose 
on a music slot machine with slots for 5c, 
10c, and 25c? 

(A.G.) The State Revenue Department 
has ruled that such machines require a 
deposit of only.5c, the other slots provid- 
ing only for multiple operations, and that 
the State tax should be $10 as provided 
for 5c machines. Section 130 of the Rev- 
enue Act, subsection 6, provides that mu- 
nicipalities may impose a tax not in ex- 
cess of one-half that levied by the State, 
which would be $5.° 


IV. Public schools. 
B. Powers and duties of counties. 
1. Erection of school buildings. 

To R. E. Nimocks. Inquiry: May a 
county contract debts or borrow money 
from the State Literary or Building fund, 
without a vote of the people, for con- 
structing or repairing school buildings? 

(A.G.) Under the recent Amendment to 
the Constitution, it would be necessary to 
submit the proposition to the voters if 
the proposed loan would exceed two-thirds 
of the amount by which the county’s in- 
debtedness was reduced during the pre- 
ceding fiscal year. 

Under the recent decisions of the Su- 
preme Court in Frazier v. Commissioners, 
194 N. C. 49, and Hemrick v. Yadkin 
County, 206 N. C. 845, such a vote might 
be necessary even though the proposed 
loan would come within the limitation 
mentioned above. 

My personal opinion is that it would 
not be necessary to submit it to a vote 
if the loan would come within this limi- 
tation. However, it is a doubtful question 
—one on which good bond attorneys dif- 
fer—and I can not predict what the Court 
would hold. 

To John C. Lockhart. Inquiry: If the 
bids for proposed school additions are out- 
side the budget amounts approved and set 
up therefor, may the County Board of Edu- 
cation do the building itself, employing a 
Superintendent and the necessary help on 
a wage basis? 

(A.G.) In our opinion, C. S. 1316 (a) 
only provides that when construction 
costing over $1,000 is let at contract it 
shall be by advertisement and submission 
of bids, and that the Board of Education 
may still construct the building on its own. 
However, care should be taken to see that 
the person supervising the construction 
should not in fact be made a contractor. 


17. Apportionment of funds. 

To W. H. Woolard. Inquiry: (1) Out 
of a 7c county-wide ad valorem tax for 
maintenance of school buildings, what part 
should go to a city unit with 20% of the 
total school enrollment of the county? 
(2) What is the basis of distribution of 
fines, forfeitures, poll taxes and dog taxes 
between the county and city school units? 
(3) How are capital outlay funds appor- 
tioned between city and county units? 

(A.G.) (1) the 7e tax levied for main- 
tenance of school buildings is for current 
expenses of the schools in the county and 
should be apportioned on a per capita en- 
rollment basis as provided in Section 15 
(c) of the School Machinery Act of 1937. 
(2) Fines, forfeitures, poll taxes, and dog 
taxes are county-wide funds and should 
also be apportioned on an _ enrollment 
basis. However, there is a provision in 
the School Machinery Act (Section 9) pro- 
viding: “The objects of expenditure des- 
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PURCHASE OF SCHOOL BUSSES 


To R. B. Phillips. (A.G.) Section 
26 of the 1937 School Machinery Act 
makes it mandatory on your tax 
levying authorities to purchase ad- 
ditional school busses after it has 
been determined by your Board of 
Education that the busses now in use 
are overcrowded and unsafe. 











ignated as Maintenance of Plant and Fixed 
Charges shall be supplied from funds re- 
quired by law to be placed to the credit 
of the public school fund of the county 
and derived from fines, forfeitures, pen- 
alties, dog and poll taxes, and from all 
other sources except State funds: Pro- 
vided, that when necessity shall be shown 
the State School Commission may approve 
the use of such funds in any administra- 
tive unit to supplement any object or 
item of the current expense budget; and 
in such cases the tax levying authorities 
of the county administrative unit shall 
make a sufficient tax levy to provide the 
necessary funds for maintenance of plant, 
fixed charges and capital outlay.” 

(3) Section 15 (c) of the 1937 School 
Machinery Act also provides that “all 
county-wide capital outlay school funds 
shall be apportioned to county and city 
administrative units on the basis of 
budgets submitted by such units to the 
county commissioners and for the amounts 
and purposes approved by said commis- 
sioners; said capital outlay funds to be 
disbursed in the same manner as provided 
for school funds.” 


D. Powers and duties of present school 
districts and agencies. 

To M. C. Campbell. Inquiry: Our County 
Commissioners have purchased two tracts 
of land for city school administrative units. 
Who should take the title, the County or 
City Board of Education? 

(A.G.) The general statute on the sub- 
ject requires that school property shall be 
in the name of the County Board of Edu- 
cation. C. S. 5469, 5471, 5472. 

In abolishing local school districts, the 
1933 School Machinery Act provided that 
where an existing special charter district 
was included in a new administrative dis- 
trict, the trustees of the former should be 
retained and should keep the title to school 
property in such district. This, however, 
does not authorize the taking of title to 
newly-acquired property in the name of 
such trustees. 


7. Attendance districts. 

To Clyde A. Erwin. Inquiry: May a 
County Board of Education require school 
principals not to allow elementary school 
children living in one school district to be 
enrolled in the schools of another dis- 
trict? (A.G.) C. S. 5661 is intended to give 
resident children all the benefits of the 
schools of the district. C. S. 5662 pro- 
vides that under certain circumstances it 
is permissible for non-resident children to 
attend the schools of the district upon 
the payment of tuition fees. C. S. 5481 
provides that if school facilities for all the 
children in a given district are not ade- 
quate, the County Board of Education may 
authorize the transfer of these children to 
another district, and this seems, in a 
measure, to limit the action of the County 
Board in the premises to the instances 
where school facilities in a particular dis- 
trict are not adequate. C. S. 5430 and 
5461, giving to the County Boards of Edu- 
cation, general supervision and control of 
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all matters pertaining to public schools, 
does not, in my opinion, give the County 
Board a discretion as to who may or 
may not attend these schools. This ques- 
tion is closely related to larger questions, 
such as bus routings and the number of 
teachers allocated to a particular school, 
in which instances co-operation between 
County Boards of Education and the State 
School Commission is essential. However, 
if no other provision has been made for 
attendance of non-resident children in the 
public schools of a district, the Board of 
Education might require of the principal 
that he confine the enrollment to resident 
children. 
F. School officials. 
1. County Board of Education—nomination 
and election. 

To A. L. Butler. Inquiry: The General 
Assembly passed a local act ratified 
March 17 providing for the election of 
our County Board of Education by the 
people and a public act ratified March 23 
appointing A and B as members. Which 
controls? 

(A.G.) In our opinion, the subsequent 
general act controls. The general rule is 
that a special public-local act will be 
considered an exception to a general act 
thereafter enacted and will not be re- 
pealed unless the repealing clause es- 
pecially refers to it, or does so in such 
general terms as to necessarily include 
it, or where it is evident that the general 
act is intended to apply in the particular 
instance. Nevertheless, in this case the 
general act in the most specific way does 
refer to a particular case and, in my judg- 
ment, controls. 

41. School attendance. 

To E. F. Murray. (A.G.) So far as we 
have been able to determine, the 1937 
Legislature did not increase the age limit 
for compulsory school attendance from 14 
to 16. 


50. Principals and teachers—election and 
contracts. 

To Clyde A. Erwin. Inquiry: May a 
County Board of Education pass a valid 
resolution limiting the employment of 
teachers to those holding A certificates? 

.G.) We see no reason why a County 
Board could not adopt such a policy. We 
think that it is entirely proper for the 
Board to set up minimum qualifications 
to be met by its teachers. 


61. State School Commission—rules as to 
age. 

To Clyde A. Erwin. Inquiry: Our stat- 
ute provides that a child must be six years 
old on or before October 1 in order to be 
entitled to enroll in the public schools for 
that year. May a child who has been 
permitted to enter a school of another 
state, although his sixth birthday comes 
after October 1, be transferred to a North 
Carolina school after his sixth birthday? 
(A.G.) We think not. 


G. Poll taxes, dog taxes, fines, and for- 
feitures accruing to schools. 

50. Objects for which such funds may be 
spent. 

To ‘Clyde A. Erwin. Under the 1937 
School Machinery Act, may the proceeds 
from fines, forfeitures, penalties, poll 
taxes, and dog taxes in the various coun- 
ties be used to supplement the salaries 
of school bus drivers? 

(A.G.) We think there is no question 
but this may be done. The last paragraph 
of Section 9, providing that such funds 
shall be used for the maintenance of plant 
and fixed charges, also stipulates that 
“when necessity shall be shown, the State 
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School Commission may approve the use 
of such funds in any administrative unit 
to supplement any object or item in the 
current expense budget .. .” and one of 
the objects of current expense in the 
classified list of such expenditures in Sec- 
tion 9 is “drivers and contracts.” 

In case such use of these funds is au- 
thorized, it is mandatory upon the tax 
levying authorities, i.e., the County Com- 
missioners, to take care of the mainten- 
ance of plant and fixed charges by a levy 
for that purpose. 





SALES TAX EXEMPTIONS 


To J. C. Russ. Inquiry: Is a con- 
tractor exempted from sales tax on 
building materials purchased by him 
for use in repairing school buildings 
under a contract with a County 
Board of Education? 


(A.G.) Section 427 of the Revenue 
Act, subsection (b), exempts from 
the sales tax such tangible personal 
property as shall enter into any 
building or structure erected or con- 
structed under any contract with 
the Federal or State Governments, 
or any county or municipality in 
North Carolina, or any of their 
agencies. 














I. School property. 
10. Disposition of school property. 

To S. G. Hawfield. Inquiry: Our County 
is planning to discontinue a school which 
was erected on property belonging to a 
local business. To whom does the build- 
ing belong? 

(A.G.) The disposition of the building 
depends upon the circumstances under 
which it was erected, If the County leased 
the land and erected the building under 
an agreement providing for its removal at 
the termination of the lease, the County 
could remove it. If there was a lease and 
no agreement for removal, the building 
could be removed, if at all, only during 
the term of the lease or within a rea- 
sonable time after its termination. See 
26 C. J. 702-10. If the County erected the 
building without a lease, the County hav- 
ing no interest in the land, the building 
would belong to the business, and the 
County would have no right to remove it. 
J. School books. 

20. Books handled by county board. 

To Clyde A. Erwin. (A.G.) Chapter 169, 
Public Laws of 1937, provides that the 
State Textbook Commission shall acquire 
and/or purchase textbooks and provide for 
a system of distribution to the children of 
the public schools. There is no provision 
anywhere in the act which would author- 
ize the furnishing of such textbooks to 
private schools, and in the absence of 
such authority, the textbooks provided 
for therein could not be furnished to chil- 
dren attending private schools. . 


V. Matters affecting county and city 
finance. 
I. Issue of bonds. 

To Gurney P. Hood. (A.G.) When the 
holder of county bonds transmits the 
same to a bank with draft attached for 
the amount of the bonds and _ interest, 
nothing else appearing, the cashier of the 
bank handling the draft has no duty or 
authority with regard to the cancellation 
of the bonds, when the transaction on the 
part of the county is obviously only of 
purchasing the said bonds for the sinking 
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fund. The draft should be detached from 
the bonds and the instructions accompany- 
ing the draft, made by the holder of the 
bonds, as to their delivery, should be fol- 
lowed. 

P. Securing local funds. 

10. Security furnished by local banks. 

To W. E. Easterling. (A.G.) Examin- 
ing Title II of the Federal Housing Act, 
Section 170 (b), I find that “debentures 
issued in exchange for mortgages, insured 
under this section prior to July 1, 1937, 
shall be fully guaranteed as to principal 
and interest by the United States.” As to 
other indentures, they “shall be a liabil- 
ity of the fund only.” 

In our opinion, only those mortgages in- 
sured prior to July 1, 1937, are fully guar- 
anteed as to principal and interest by the 
U. S., and these only are eligible as secur- 
ity for deposits under the Local Govern- 
ment Act. 

U. Liability insurance. 
20. Indemnity bonds. 

To Gurney P. Hood. Inquiry: In case a 
Town loses a certificate of deposit in a 
local bank, should the bank before issuing 
a new certificate require an indemnity 
bond, and if so, should the bond be signed 
by the Town as such or by the members 
of the Board as individuals? 

(A.G.) If the certificate is not nego- 
tiable, no indemnity bond should be re- 
quired. If the certificate is negotiable, the 
bond should be given by the Town. In 
this connection, I know of no law author- 
izing a Town to give such indemnity. 
However, if it should do so, it is my opin- 
ion that the surety could not afterward 
plead that the Town had no legal authority 
ity to enter into the arrangement. 

VI. Miscellaneous matters affecting 
counties. 

B. County agencies. 

25. County hospitals. 

To W. J. Webb. Inquiry: Did a success- 
ful election on a county hospital held un- 
der the provisions of the County Finance 
Act give our Commissioners the right to 
operate the hospital under the machinery 
set out in C. S. 7255 and to levy a tax 
for the maintenance of the institution? 

(A.G.) We think so, with the tax being 
levied under C. S. 1297 (29). We are also 
of the opinion that the property might be 
leased to private operators on terms 
agreed upon between the Commissioners 
and the lessees. 


G. Support of the poor. 
6. Levies for Dependent Children. 

To Elma H. Ashton. Inquiry: Is an 
adoptive parent eligible for Aid to De- 
pendent Children in behalf of a legally 
adopted child? 

(A.G.) Yes. Under the North Carolina 
law, the adoptive parent has precisely the 
same relation to the child as its natural 
parent. 


10. Payment of medical expenses. 

To Don Carawan. (A.G.) In our opin- 
ion, a county is under a legal obligation 
to provide treatment for indigent people 
with syphilis having a legal settlement in 
the county. While there is apparently no 
specific statute relating to the subject, it 
is covered by the general statute requir- 
ing the county commissioners to provide 
treatment for diseases of this character 
(C. S. 7198). 

13. Poor relief. 

To W. W. Watson. Inquiry: Please give 
us your opinion regarding the proper 
method for handling county relief funds. 

(A.G.) The administration of such funds 
should be committed to the County Super- 
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NO MAXIMUM HOURS FOR 
PUBLIC SERVANTS 

To W. W. Griffin. (A.G.) The new 
labor laws restricting the number of 
hours workers may put in per day 
and week do not apply to State or 
municipal corporations or their em- 
ployees. See the exemption in Sec- 
tion 1 of Chapter 409, Public Laws 
of 1937. 











intendent of Welfare under the control of 
the County Commissioners, as provided by 
C. S. 5017 (1). This does not mean that 
the Commissioners do not remain the re- 
sponsible board for the administration of 
general poor relief, but it should be done 
by them through the County Superintend- 
ent as the agency set up in the county for 
this purpose. 

None of the actual funds should be paid 
over to the County Superintendent, but 
they should be deposited and paid out in 
the usual way required by law for county 
funds. The administration of the poor re- 
lief funds has reference only to the pro- 
cedures followed in determining the 
amounts and persons to whom the funds 
are to be paid. 


VII. Miscellaneous matters affecting cities. 
C. Police and fire protection. 
20. Duty to provide for prisoners. 

To Dr. G. H. Macon. (A.G.) This Office 
is of the opinion that it is mandatory upon 
the governing board of your Town to pro- 
vide meals and quarters for its prisoners, 
whether kept in the city jail or county 
jail. We are also of the opinion that the 
County jailer is within his rights in 
charging your Town entrance fees and 
board for prisoners turned over to him 
by the Town. 


N. Police powers. 
20. Regulation of trades and businesses. 

To W. F. Morrison. (A.G.) This Office is 
of the opinion that the effect of Chapter 
338, Public Laws of 1935, was to place 
Morehead City, Beaufort, Atlantic Beach, 
Albemarle, Southern Pines, Pinehurst, and 
the unincorporated towns and villages in 
New Hanover County under the operation 
of Chapter 52, Public Laws of 1931, re- 
lating to the licensing of plumbing and 
heating contractors, which by its terms 
was applicable only to towns of more than 
3,500. Section 6 of the 1931 Act is still in 
force in regard to the exemption of towns 
under 3,500 with the exception of those 
towns placed under its terms by the 1935 
statute. 

This Office is of the opinion that no 
advancement of the exemption date was 
intended by the 1935 Act, and the per- 
sons, firms, and corporations within the 
areas described in the 1935 Act are now 
required to stand the examinations given 
by the State Board in order to secure from 
it permits to carry on plumbing and heat- 


ing contracting, unless such person, firm 


or corporation complied with the provi- 
sions of Section 12 of the 1931 Act. 


VIII. Matters affecting chiefly particular 
local officials. 

A. County Commissioners. 

45. Power to approve warrants disallowed 
by auditor. 

To W. V. Farmer. (A.G.) In our opin- 
ion, the provisions of C. S. 1334 (67), em- 
powering the county commissioners to 
overrule the disapproval of the auditor by 
entering the reasons for their action in 
the minutes, has not been repealed. 


POPULAR GOVERNMENT 


B. Clerks of the Superior Courts. 
1. Salary and fees. 

To W. H. Young. Inquiry: Please con- 
strue C. S. 3903 relating to the fees of 
the Clerk of Court for issuing summons 
in civil actions or special proceedings? 

(A.G.) The statute stipulates $1 for is- 
suing the summons, “including all the 
names therein,” and 25c for every copy. 
While there is some ambiguity in the 
phrase quoted, in our opinion, it was in- 
tended to charge $1 for the summons, in- 
clusive of the names therein, and not $1 
for each Defendant named. 

However, we think that where more 
than one summons is issued, such as for 
example an original summons directed to 
the sheriff of the county in which one De- 
fendant resides and another to the Sheriff 





CRIMINAL BONDS 


To A. B. Shepherd. (A.G.) If a 
bonding company, whether incor- 
porated or not, engages in a bonding 
business other than criminal appear- 
ance bonds, it would come under the 
supervision and control of the State 
Insurance Department. However, if 
it deals only in criminal appearance 
bonds, the Clerk of Superior Court 
has authority to require, and it is 
his duty to require, such company 
to justify or give satisfactory proof 
before accepting its bonds. 














in a second county where another Defend- 
ant resides, the Clerk should receive $1 
for each. 


8. Acknowledgment and probate of instru- 
ments. 

To L. Bruce Wynne. Inquiry: When a 
paper is brought to the Clerk of Superior 
Court for probate and registration, and 
there are listed three notaries acknowl- 
edging three separate signatures, must 
the name of each of the three notaries 
appear separately in proving and probat- 
ing the instrument? (A.G.) Yes, under 
C. S. 3322 and 3305, it is necessary for 
the order of registration to state the 
names of all officers signing the certificate. 


26. Duties with respect to funds of incom- 
petents. 

To T. R. Baldwin. (A.G.) The Office of 
Clerk has deposited $100 under a will 
which provided for the sum to be applied 
to the education of a minor. The boy does 
not have the proper clothes to attend 
schools, and his parents are unable to sup- 
ply them. 

(A.G.) Under the circumstances of the 
case, we are of the opinion that you may 
apply as much of the sum as necessary to 
buy suitable clothes to enable the boy to 
attend school. 


50. Costs. 

To W. K. Newell. Inquiry: Should jail 
fees be taxed in criminal bills of costs or 
are they only a civil liability? 

(A.G.) In our judgment, the expense 
of the upkeep of prisoners is not regarded 
by the law, as found in C. S. 1347, as 
costs in the ordinary sense of the word. 
A prisoner, as you know, may be confined 
in jail until the costs are paid or until 
he is entitled to discharge by taking the 
insolvent debtor’s oath. 

Obviously it would be absurd to con- 
tinue to keep and feed a prisoner, accu- 
mulating additional expenses, in order to 
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enforce the payment of jail fees. Perhaps 
this common sense view of the matter was 
in the minds of the lawmakers when they 
made the provision in C. S. 1347, making 
reasonable charges for jail fees a charge 
against the prisoner. The statute simply 
makes the prison fees a preferred debt 
of the prisoner, and when he has no es- 
tate the county must pay it. For this 
reason we think that such jail fees should 
not be included in bills of costs as such. 


79. Decedents’ estates—distribution and 
administration. 

To J. E. Mewborn. (A.G.) In our opin- 
ion, there is no provision in the law re- 
quiring the Clerk of Court to supervise 
the opening of a safe owned by a decedent 
at the time of his death. Certainly, Chap- 
ter 127, Public Laws of 1937, imposes no 
such duty on the Clerk, this act applying 
only to the opening of safety deposit box- 
es in banks and other companies making a 
business of renting such boxes. 


C. Sheriffs. 
1. Fees. 

To R. F. Churchill. (A.G.) Under C. S. 
3908 a sheriff or deputy serving any sort 
of process is entitled to the compensation 
laid down in that section. 

L. Local law enforcement officers. 
3. Prohibition law—transportation in 
state. 

To Craige and Craige. Inquiry: Please 
construe Section 22 of Chapter 49, Pub- 
lic Laws of 1937, as it pertains to bringing 
into a dry county a gallon of whiskey each 
by two or more persons in the same auto- 
mobile. 

(A.G.) We think the use of the word 
“transport carries us back to the defini- 
tion given this term by the Turlington 
Act, and the better opinion is that the 
driver or owner of an automobile carry- 
ing more than one gallon would be guilty 
of a violation of the law. 

However, if each person were the bona 
fide owner of a gallon and the possession 
of such were under their personal control, 
the question would be a close one, as it 
will be noted from reading this section 
that the law uses the term “bringing into 
the same for his own personal use not 
more than one gallon.” Since the courts 
have not passed on the question, we hesi- 
tate to render an opinion thereon. 








RECORDING PRINTED FORMS 

To George G. Noble. Inquiry: It 
has been the practice of our Office 
to register crop liens and chattel 
mortgages in favor of the local Pro- 
duction Credit Association by past- 
ing, binding or otherwise securely 
fastening copies in the record books. 
The original instruments are filed 
and indexed, and the copies are veri- 
fied in each instance. Please advise 
whether this method of registering 
such instruments is sufficient compli- 
ance with the statute requiring the 
Register to register in writing all 
instruments delivered to him for 
registration. 

(A.G.) From an examination of 
the authorities prepared by you and 
Mr. Larkins, we are of the opinion 
that this form of recording is suf- 
ficient under our law, and that it 
would not be necessary to actually 
copy written instruments which are 
presented to the Register for re- 
cording. 
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DUTY OF ARRESTING OFFICER 

To R. C. Sink. (A.G.) Chapter 257, 
Public Laws of 1937, makes it the 
duty of an officer making an arrest 
to permit the person arrested to 
“communicate with counsel and 
friends immediately,” and provides 
that an officer violating the provi- 
sions thereof is guilty of a mis- 
demeanor and may be fined or im- 
prisoned, or both, in the discretion 
of the court. 











18. Prohibition—1937 Liquor Control Act. 

To Briggs G. Simpich. Inquiry: In de- 
fining the type of “wine-base cocktail” 
which may be legally sold in North Caro- 
lina, it has been ruled that none of the 
alcoholic content may be produced by the 
addition of fruit juice or flavoring ma- 
terials. If alcohol is necessarily used in 
the process of manufacturing flavoring 
extracts, so that the addition of a flavor- 
ing extract to a wine base cocktail in- 
creases the alcoholic content by a very 
small fraction of one per cent (.0625 of 
1% in this instance), would the use of 
such a flavoring extract in making wine 
base cocktails render their sale illegal 
in North Carolina? (A.G.) No, the very 
negligible amount of alcohol in the bever- 
age added thereto by the flavoring extract 
would not violate the purpose and intent 
of the A.B.C. law. 


31. Lotteries. 

To John G. Carpenter. (A.G.) There 
have been a number of recent cases hold- 
ing that the device of bank night, whereby 
a theater offers a cash prize to the drawer 
of a lucky number and does not charge a 
price for the right to draw nor require 
participants te purchase tickets, neverthe- 
less constitutes a lottery. Most of the 
cases on this subject are reviewed by the 
courts in the cases of Iowa v. Hundling, 
220 Ia. 1369, and State v. Eames, 183 
Atl. 590. 

To John G. Carpenter. (A.G.) The free 
distribution of prize books containing tick- 
ets and numbers and the drawing of a 
prize number in a hall to which admission 
is charged constitutes a lottery, and those 
who participate in it do so in violation 
of our criminal laws. 


36. Anti-Rabies law. 

To Ralph J. Sykes. Inquiry: Our County 
feels that the administration of the rabies 
law would be more efficient if it had a 
County Rabies Inspector who is interested 
in the work and devotes his full time 
thereto with deputy inspectors for each 
township. 

(A.G.) This might be a good plan, but 
the law as it stands contemplates an in- 
spector for each township, with all of 
equal rank. 


37. Safety Responsibility Act. 

To Arthur Klinefelter. (A.G.) The Auto- 
mobile Financial Responsibility Act, Chap- 
ter 116, Public Laws of 1931, is still in 
effect. Its administration is handled by 
the Motor Vehicle Bureau, and there are 
a number of instances in which it has 
been enforced. We know of no case which 
has been taken to the Supreme Court in 
this connection. 

To J. H. Warren. Inquiry: Does a Jus- 
tice of the Peace have a right to take up 
a driver’s license of a person brought be- 


fore him and charged with drunken driv- 
ing? 
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(A.G.) No. Under Chapter 52, Public 
Laws of 1935, a J.P. has no jurisdiction 
over this offense except the authority to 
bind the Defendant over to the Superior 
Court. Under Section 18 only a court 
having jurisdiction over such offenses may 
take up a license or make recommenda- 
tions to the Highway Safety Department, 
which always does the actual suspend- 
ing and revoking of the license. 

To Arthur Fulk. (A.G.) There is noth- 
ing in the Uniform Drivers’ License Act 
which would require a person taking driv- 
er’s lessons from a licensed operator to 
have in his possession a learner’s permit 
issued by your Department. You might 
have authority to issue a learner’s per- 
mit, but a person who did not have one 
in his possession would not be violating 
any criminal law. 

39. Motor Vehicle Laws. 

To J. C. Strickland. (A.G.) Under Sec- 
tion 142 of the Motor Vehicle Act is it 
necessary for a hit-and-run driver to in- 
flict personal injuries in order to consti- 
tute the crime a felony? 

(A.G.) Subsection (b) of Section 128 
provides that any driver involved in an 
accident resulting in damage to property 
shall stop his vehicle at the scene of the 
accident, and that any person violating 
this provision shall be punished as pro- 
vided by Section 142. 

M. Health and welfare officials. 
1. County Welfare Board. 

To O. J. Mooneyham. (A.G.) The Social 
Security law makes no provision for pay- 
ing a per diem to members of the County 
Welfare Boards. In our opinion, without 
some law authorizing it, it is not within 
the discretion of the County Commission- 
ers to make such payment. 

28. County Board of Health. 

To Dr. A. H. Elliott. (A.G.) We know 
of no law which permits an autopsy to be 
made of the body of a deceased indigent 
patient in a hospital when the body is un- 
claimed, unless the autopsy be performed 
under authority of those charged with the 
enforcement of the criminal law for the 
purpose of securing evidence of foul play 
or crime. 

P. Officials of Recorders’ and County 
Courts. 
20. Jurisdiction over subject matter. 

To A. R. Crisp. (A.G.) The failure of 
a parent to support an illegitimate child 
is a continuing offense, and repeated pros- 
ecutions may be based thereupon for such 
part of the offense as had not heretofore 
been passed upon by the court. 

R. Municipal court clerks. 

1. Fees. 

To M. L. Ferrell. (A.G.) House Bill 393, 
providing for a $1 Bureau of Identification 
and Peace Officers’ Fund fee in criminal 
convictions in courts other than J.P. 
courts, does not conflict with your local 
act relating to a peace officers’ fund for 
your city and county. 


S. Mayors and aldermen. 

To J. T. Gresham, Jr. (A.G.) You are 
correct in that the $1 State Bureau of 
Identification and peace officers’ fee pro- 
vided by Chapter 349, Public Laws of 
1937, should be added in bills of costs in 
criminal convictions in Mayors’ courts and 
all other courts except those of J.P.’s. 
You will note that the law does not ex- 
empt courts having and exercising the 
jurisdiction of a J.P. but only the courts 
of J.P.’s. 

T. Justices of the Peace. 
10. Jurisdiction. 
To J. C. Strickland. Inquiry: Does a 
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Justice of the Peace have jurisdiction to 
issue warrants in bastardy proceedings 
for the purpose of finding probable cause? 

(A.G.) Chapter 432, Public Laws of 
1937, repeals Section 6, Chapter 228, Pub- 
lic Laws of 1933, and provides that the 
proceedings under this act shall be insti- 
tuted only in Superior, County Recorder’s, 
City Recorder’s or Municipal courts. The 
19387 act, therefore, deprives J.P.’s of 
jurisdiction in such cases. This act was 
effective, March 23, 1937. 


13. Territorial jurisdiction. 

To W. M. Brown. (A.G.) C. S. 1479 pro- 
vides that a J.P. may issue a subpoena or 
other process anywhere in the county, but 
he shall not be compelled to try a case 
out of the township for which he is elect- 
ed or appointed. This implies that a J.P. 
may hear a case outside his township but 
may not be forced to do so. 


X. A.B.C. Boards and employees. 
3. Compensation and bonds. 

To C. C. Cockrell. (A.G.) The State is 
not a beneficiary of the fund collected by 
the A.B.C. Boards, and for this reason, I 
see no State funds out of which part of 
the bonds of members of the A.B.C. 
Boards could be paid. 


4. Powers and duties. 

To H. F. Bonney. Inquiry: Do the Coun- 
ty Boards of Commissioners, Health, and 
Education have authority to limit the 
County A.B.C. Board appointed jointly by 
them to one meeting a month? 

(A.G.) Section 2, Chapter 493, Public 
Laws of 1935, under which your Board 
was originally appointed, provided that 
the Chairman was to receive $50 per 
month and the members $7.50 per day for 
the time actually engaged in their duties 
as members. However, we think that 
Chapter 49, Public Laws 1937, now controls, 
and that Sections 6 and 7, giving these 
three boards the power to appoint and fix 
the salaries of the A.B.C. Board members, 
would carry with it the power to limit the 
meetings of the Board in this way. 

Sections 6 and 26 of the new law pro- 
vide that the county boards appointed un- 
der the 1935 law shall operate the stores 
according to the requirements of the 1937 
act, and it is our opinion that paragraph 
3 of Section 6 does no more than authorize 
the old board to continue in office. 


Y. Game Wardens. 
5. Powers and duties. 


To R. F. Routh. (A.G.) Under C. S. 
2141 (x) a Game Warden has power to 
arrest without a warrant a man appre- 
hended in the act of violating the game 
law. The warden and deputies also have 
power to execute all warrants issued for’ 
violations of this act and to serve sub- 
poenas issued for examination, investiga- 
tion or trial of offenders against any of 
the provisions of the Game Act. 


30. Particular rulings affecting game laws. 

To J. A. McDowell. (A.G.) The General 
Assembly fixed the open season for hunt- 
ing from September 15 to January 15, but 
gave the Department of Conservation and 
Development power to change seasons 
when conditions warranted, and the De- 
partment acting under this power changed 
the season on squirrel this year from Sep- 
tember 15 to October 1. 


Z. Constables. 
10. Jurisdiction and powers. 

To George A. Gash. (A.G.) A township 
constable may serve process anywhere in 
the county in which he is appointed to act. 
State v. Corpening, 207 N. C. 805. 
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